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DALAM MAHKAMAH RAYUAN MALAYSIA 
RAYUAN SIVIL NO: W-02-567-97 

 

ANTARA 

BERJAYA DEVELOPMENT SDN BHD               ... PERAYU 

DAN 

1. KERETAPI TANAH MELAYU BERHAD 
2. RAILWAY ASSETS CORPORTION           … RESPONDEN 
 
 

[Dalam Mahkamah Tinggi Malaya di Kuala Lumpur 
 Guaman Sivil No. S1-22-125-94 

 

Antara 

Berjaya Development Sdn Bhd                               …  Plaintif 

Dan 

1. Keretapi Tanah Melayu Berhad 
2. Railway Assets Corporation                             … Defendan] 
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Coram:  Mokhtar bin Hj. Sidin, J.C.A. 

                     Zulkefli bin Ahmad Makinudin, J.C.A. 
       Suriyadi bin Halim Omar, J.C.A. 

 

 

JUDGMENT 

 

Introduction 

 

 This is an appeal by the plaintiff against the 

decision of the learned Judge of the High Court at Kuala 

Lumpur dismissing the plaintiff’s appeal against the 

decision of the learned Senior Assistant Registrar allowing 

the first defendant’s application to strike out the plaintiff’s 

Amended Writ and Statement of Claim with costs. 
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Background Facts 

 

 The relevant background facts of the case are as 

follows: 

 

 On 23.4.1982 a Lease Agreement under seal was 

entered into between the plaintiff and the General Manager 

of the Malayan Railway for and on behalf of the Federal 

Land Commissioner in respect of a railway reserve.  The 

lease was for 30 years with an option to renew for a further 

period of 30 years at an agreed rental.  However, on 

28.12.1984 the lease was terminated by the Malayan 

Railway Administration purportedly by reason of a 

Government directive.  Subsequently, there were 

negotiations between the parties to grant the plaintiff a 

lease on short term basis which did not materialize.  Hence, 



 4

the plaintiff filed a writ against the first defendant seeking 

for specific performance of the said Lease Agreement dated 

23.4.1982 or alternatively for consequential damages. 

 

 At the appeal stage before us the plaintiff had filed 

two Notices of Motion as in Enclosure (24A) and in 

Enclosure (46A) for leave to adduce fresh documentary 

evidence at the hearing of the plaintiff’s appeal.   Having 

heard the parties we made an order in term of the plaintiff’s 

application in Enclosure (24A) and Enclosure (46A). 

 

Decision on Appeal 

 

 The main issue to be determined in this appeal is 

whether the learned Judge of the High Court was correct in 

deciding that the pleadings by the plaintiff did not disclose 
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a reasonable cause of action as against the first defendant 

having regard to all relevant legislations and Government 

Gazette Notifications.  It is the contention of the first 

defendant that it is not a party to the Lease Agreement 

which is apparent from the pleadings.  As such, the first 

defendant owes no obligation or liability to the plaintiff and 

has been wrongfully sued by the plaintiff.  For the plaintiff 

it was argued that it was the then Malayan Railway or 

Keretapi Tanah Melayu which executed the Lease 

Agreement with the plaintiff and following from there 

Keretapi Tanah Melayu Berhad, the first defendant is the 

successor company to Keretapi Tanah Melayu.  The 

plaintiff therefore contended that it had sued the rightful 

party. 
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 Having referred to the relevant legislations and 

Government Gazette Notifications we are of the view that 

the first defendant is not the successor company to the 

Malayan Railway.  Section 2 of the Railway Ordinance 

1948 [“the Ordinance”] defines ‘railway land’ which 

includes, inter alia ‘railway reserve’.  ‘Railway reserve’ is 

also defined in the same section.  Railway land has been 

defined under the Ordinance to mean land vested in or held 

by the Federal Lands Commissioner or any other person for 

the purposes of the railway and land in occupation or under 

the contract of the railway administration and includes 

railway reserve.  The Railway Act 1991 [“the Act”] came 

into force on 2.9.1991 which repealed the Ordinance.  

Section 2 of the Act defines ‘railway reserves’ in more or 

less the same fashion as the ‘railway reserves’ under the 

Ordinance.  Although ‘railway land’ is not defined in the 
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Act, Section 2 of the Act defines ‘property’ as moveable or 

immoveable property.  Section 92(2) of the Act vests, inter 

alia, all property of the Malaysian Railway with the second 

defendant, the Railway Asset Corporation.  Section 93 of 

the Act provides that all property vested in, held or 

acquired by the Federal Lands Commissioner under the 

repealed ordinance shall vest with the second defendant.  

The Railway (Successor Company) Act 1991 [“Successor 

Company Act”] provides for the vesting of property, rights 

and liabilities of the Railway Assets Corporation in a 

company i.e. the first defendant.  Pursuant to Section 3 of 

the Successor Company Act and Part II of the Schedule of 

the Vesting Order of P.U.(A) 294 dated 30.7.1992 which 

was effective from 01.8.1992, it provides that all rights and 

obligations under the trading agreements and commercial 

agreements other than those arising from or relating to 
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lease and tenancies are vested with the first defendant.  In 

our view the effect of the vesting order is that all leases and 

tenancies remain vested with the second defendant.  Since 

the plaintiff has claimed against the first defendant for 

specific performance in respect of the Lease Agreement 

and as the Vesting Order of P.U.(A) 294 dated 30.7.1992 

excludes leases and tenancies, it is our judgment that there 

is no vesting of rights and/or liabilities on the first 

defendant in respect of the Lease Agreement.  On this 

ground alone the plaintiff’s claim against the first defendant 

must fail. 

 

 Learned Counsel for the plaintiff in his submission 

brought to our attention the provision of paragraph 2 of 

Gazette Notification P.U.(A)304 signed by the Minister of 

Transport, on 11th August 1995 which states as follows: 
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“The Minister has appointed 1st August 1992 as 

the vesting date and on that date all rights and 

liabilities of the Railway Assets Corporation as in 

Part I of the Schedule and all rights and 

liabilities of the Railway Assets Corporation in 

respect of the legal proceedings as specified in 

Part II of the Schedule shall be transferred to and 

vested in the successor company, namely 

KERETAPI TANAH MELAYU BERHAD, 

‘without’ any conveyance, assignment or transfer 

whatever.” 

 

It is the contention of the plaintiff that under Part II of 

the Gazette No. 304 dated 11th August 1995, the Minister 

had included all the old cases sued by the then Malaya 

Railway against various defendants but had deliberately 
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covered up all legal suits filed against the Malayan Railway 

and the successor company including the present suit filed 

on 12th March 1994.  Section 3(4) of the Successor 

Company Act was also referred by the plaintiff which 

provides that it shall not be necessary for the company or 

the Railway Assets Corporation to give notice to the person 

whose right or liability is affected by the vesting under 

subsection (1).    It is the contention of the plaintiff by 

virtue of P.U.(A) 304, Keretapi Tanah Melayu Berhad had 

assumed all rights and liabilities from Railway Assets 

Corporation with retrospective effect from 1st August 1992.  

The plaintiff had therefore sued the rightful party as 

Keretapi Tanah Melayu Berhad is automatically made a 

party to all litigations before the Courts in Malaysia. 
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With respect we could not agree with the above 

contention of the plaintiff.  It is our view that the rights and 

liabilities of the second defendant, the Railway Assets 

Corporation in respect of the legal proceedings as specified 

in Part II of the Schedule in the Government Gazette 

P.U.(A) 304 only apply to the legal proceedings clearly 

specified in the Schedule.  Thus P.U.(A) 304 is not 

applicable and relevant to the current appeal before this 

Court because this suit was never listed in Part II of the 

Schedule.  We also take the view that if it is indeed the 

intention of the Minister to vest all rights and liabilities 

with regard to this suit to the first defendant, the Minister 

would have explicitly included this suit into Part II of the 

Schedule just like the other cases. 
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It was also argued for the plaintiff that the affidavit 

affirmed by Nor Aida Othman, the Legal Officer on behalf 

of the first defendant is invalid and inadmissible and in fact 

was wrongly admitted before the Senior Assistant Registrar 

and the Judge.  On this point learned Counsel for the 

plaintiff referred to us the provision of the Regulation 17(1) 

of the Companies Regulation 1966 which states that an 

affidavit or a statutory declaration sworn or declared for the 

purpose of the Act or these Regulations on behalf of a 

Corporation shall be sworn or declared by a director or by 

the secretary of the Corporation.  Again, with respect we 

could not agree with the plaintiff’s contention.  It is our 

view the said Regulation 17(1) is only applicable for the 

purpose of the Companies Act and Companies Regulations 

and the same does not affect the validity of an affidavit 
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affirmed by a person who has been duly authorized to 

affirm an affidavit on behalf of a corporation. 

 

Learned Counsel for the plaintiff further argued as a 

ground of appeal that the learned Senior Assistant Registrar 

has no inherent judicial power under Section 417(1) of the 

National Land Code 1965 to hear and decide on land 

matters which involved a claim of RM3.5 million by the 

plaintiff in this case without the consent of the parties 

concerned.  With respect we could not agree.  It has to be 

noted that the current suit was filed by the plaintiff seeking 

inter alia, specific performance of a lease agreement and 

damages arising from the alleged breach of contract. The 

subject matter of this suit was and is still a breach of 

contract.  Further, the application made under Order 18 rule 

19 of the Rules of the High Court [“RHC 1980”] to strike 
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out the plaintiff’s claim is an interlocutory application that 

may be heard either before a Senior Assistant Registrar or 

Deputy Registrar. 

 

The plaintiff’s submission that pursuant to Order 36 

rule 2 of the RHC 1980, both parties must agree to refer the 

matter to learned Senior Assistant Registrar is also 

misconceived as the Order 36 rule 2 applies for matters to 

be tried or to be inquired before the Registrar.  As regards 

the provision of Section 417(1) of the National Land Code 

1965, it is our view that it only applies for the purpose of 

enforcement of any punishment or order of the court.  It 

does not nullify the jurisdiction of any Registrars to hear an 

application under Order 18 rule 19 of the RHC 1980.  In 

any event pursuant to Practice Direction No. 1 of 1995 

issued by the Chief Judge of Malaya all applications to 
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strike out pleadings and indorsements under Order 18 rule 

19 of the RHC 1980 shall be heard by the Registrar.  

Further the plaintiff did not raise any objection with regard 

to the power of the learned Senior Assistant Registrar to 

hear the first defendant’s application under Order 18 rule 

19 of the RHC 1980 during the hearing before the learned 

Assistant Registrar and therefore the plaintiff is estopped 

from raising the same at this stage. 

 

The plaintiff had challenged the Gazette Notification 

P.U.(A) 294 dated 30th July 1992 issued by the Minister of 

Transport as being irrelevant to the plaintiff’s claim against 

the first defendant.  The plaintiff has adduced various 

evidence to support its argument that Gazette Notification 

P.U.(A) 294 is rendered redundant, obsolete and 

meaningless by the sale of plaintiff’s leased land to third 
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party.  For the first defendant it was submitted that the 

Court should reject the plaintiff’s argument on this point.  

This is because the learned Judge of the High Court had 

struck out the plaintiff’s Amended Writ and Statement of 

Claim pursuant to Order 18 rule 19(1)(a) only.  The first 

defendant contended that Order 18 rule 19(2) of the RHC 

1980 shall mutatis mutandis apply to this Court by virtue of 

Rule 4 of the Rules of the Court of Appeal 1994 in that no 

evidence is admissible on an application under Order 18 

rule 19(1)(a) of RHC 1980.  On this point in the case of 

New Straits Times (Malaysia) Bhd v. Kumpulan Kertas 

Niaga Sdn Bhd [1985] 1 MLJ 226 the Federal Court had 

this to say: 

 

“the court must only consider the pleadings for 

the purpose of determining whether the statement 
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of claim disclosed no reasonable cause of action. 

The test to be applied is whether on the face of 

the pleading, the court could hold that the cause 

of action is obviously unsustainable.” 

 

 We therefore agree with the first defendant’s 

submission that no evidence but only the pleadings are to 

be taken into consideration by this Court in the present 

appeal.  Even if we were to decide in this appeal by 

perusing the fresh documentary evidence under the 

plaintiff’s two motion application in Enclosure (24A) and 

Enclosure (46A), which we had allowed the documents the 

plaintiff had produced are as follows: 

 

(a) Title Deeds bearing Title No. HSD 98028 and 

HSD 98393; 
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(b) Location Plan with Land Title Deeds; 

(c) Land Title Deed HSD 84515; 

(d) Copies of SSM computer print-outs; 

(e) A copy of the Consolidated Accounts of Keretapi 

Tanah Melayu Berhad. 

(f) A copy of the International Accounting Standards 

2002 and Applying International Accounting 

Standards; 

(g) Copy of the Sale & Purchase Agreement dated 

23.9.1995; 

(h) Kuala Lumpur High Court case under Originating 

Summons No. S5-24-1213-2003 and affidavit of 

Hamidah Binti Maktar; 

(i) Latest SSM print-out report; 

(j) Layout Plan from the Kementerian Pendidikan 

Malaysia; 
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(k) Copies of photographs; 

(l) Copies of the first defendant Ordinary Resolution 

together with Form 52; 

(m) Extract of Annual Return on 9.6.2004; and 

(n) Copy of Company Auditor’s report. 

 

Having referred to the above mentioned documents, 

we find that the evidence do not show that the first 

defendant is the owner of the railway lands under the Lease 

Agreement.  As clearly evident from the plaintiff’s own 

land title search at the Pejabat Tanah dan Galian WP, Kuala 

Lumpur, the 40 land titles were issued to KTMB (Sentul) 

Sdn Bhd via Syarikat Tanah dan Harta Sdn Bhd and then 

transferred to Sentul Raya Sdn Bhd.  The first defendant 

was never a party to the alleged transfer.  KTMB (Sentul) 

Sdn Bhd and the first defendant are separate entities.  The 
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first defendant did not at any time receive a transfer of the 

said 40 land titles from any party. 

 

As regards the plaintiff’s submission that the first 

defendant was cited as the owner of the railway reserve 

land in the Kuala Lumpur High Court case under 

Originating Summons No. S5-24-1213-2003, we find that 

the Sale and Purchase Agreement was between the 15 

purchasers and Sentul Raya Sdn Bhd.  The first defendant 

was not privy to the Sale and Purchase Agreement because 

Sentul Raya Sdn Bhd and the first defendant are different 

entities and that the evidence is not relevant whatsoever to 

the current appeal. 

 

From the plaintiff’s own search at the Suruhanjaya 

Syarikat Malaysia (SSM) on 28.2.2003, it merely shows 
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that the first defendant is the shareholder of KTMB 

(Sentul) Sdn. Bhd.  This does not change the position that 

the first defendant is different entity altogether.  Moreover, 

the accounting definition adopted by the International 

Accounting Standards Board is totally irrelevant because in 

law the first defendant is still a different entity following 

the doctrine of separate legal entity.  [See the case of 

EBBW Vale Urban District Council v. South Wales 

Traffic Area Licensing Authority [1951] 2 K.B. 366 at 

page 370]. 

 

It is our judgment that the first defendant is not the 

correct party to whom liability is attached as clearly 

evinced in Government Gazette P.U.(A) 294 which vests 

liabilities in respect of leases and tenancies with the second 

defendant.  It is very clear that the new evidence the 
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plaintiff seek to produce do not in any way show that the 

first defendant is the owner of the leased land under the 

Lease Agreement or owner of any railway reserve land.  

The evidence in any event do not change the position that 

pursuant to the Government Gazette P.U.(A) 294 liabilities 

in respect of leases and tenancies are vested with the 

second defendant and not with the first defendant. 

 

We also find the Board Resolution filed on 3.8.1995 

with the Registrar of Companies relied upon by the plaintiff 

was the resolution of KTMB (Sentul) Sdn. Bhd and not that 

of the first defendant, as clearly evident from the face of the 

exhibit itself.  KTMB (Sentul) Sdn Bhd and the first 

defendant are two totally different entities.  From the 

plaintiff’s own evidence, it is clear that KTMB (Sentul) 

Sdn Bhd was the party to the land sale as alleged by the 
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plaintiff and not the first defendant.  Therefore the first 

defendant cannot be said to have sold the plaintiff’s land to 

any third party on 3rd August 1995 nor discreetly disposed 

of the any railway land at Sentul to Taiping Consolidated 

Berhad on 8.12.1993.  In addition, the first defendant had 

never acknowledged the said Board Resolution of the first 

defendant as produced by the plaintiff in its affidavit dated 

4.9.2006.  In the said affidavit, the first defendant averred 

that “the resolution referred to by the plaintiff is a 

member’s resolution passed by a subsidiary of the first 

defendant sometime in August 1995”.  The onus remains on 

the plaintiff and not the first defendant to prove the 

registration of Lot PT 3 and PT 2 bearing Title Nos. HSD 

98028 and HSD 98393 involved the first defendant.  In any 

event, the first defendant was never a party to the alleged 

transfer for reasons already given.  The plaintiff’s 



 24

Surveyor’s Plan and the photograph taken in September 

2004 as produced at the hearing of this appeal also do not 

prove that the said land was owned or disposed off by the 

first defendant. 

 

Learned Counsel for the plaintiff had submitted before 

us that the learned Judge failed to apply the rule of Hadley 

v. Baxendale under section 74(1) of the Contracts Act 

1950 wherein the plaintiff contended that the first 

defendant had broken the contract and therefore the 

plaintiff is entitled to receive compensation for damages.  

We find the issue of damages under section 74(1) of the 

Contracts Act 1950 is premature and irrelevant to the 

present appeal before this Court.  The plaintiff is not 

entitled to any damages whatsoever as liability has not been 

established against the first defendant.  The first defendant 
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is not the proper party to be sued in this action and that no 

liability is owed to the plaintiff. 

 

Conclusion 

 

 It is our judgment that this is a  fit and proper case for 

striking out under order 18 rule 19 of the RHC 1980.  The 

learned Judge had rightly confined himself within the four 

corners of the pleadings in deciding as to whether there is a 

cause of action against the first defendant.  The learned 

Judge had rightly considered the entire set of facts as 

disclosed in the pleading in deciding that there was no 

cause of action as against the first defendant as it was not 

the correct party to be sued. 
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 For the reasons stated we dismissed the plaintiff’s 

appeal with costs and made an order that the deposits be 

paid to the first defendant to account of taxed costs. 

  
 
      (DATO’ ZULKEFLI BIN AHMAD MAKINUDIN) 

                        Judge 
            Court of Appeal 
 
Dated:  19th September 2007. 
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