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DALAM MAHKAMAH RAYUAN MALAYSIA 
BIDANGKUASA RAYUAN 

RAYUAN SIVIL NO. B-02-1045-06 
 

ANTARA 
1. HO SENG KUNG 
2. CHUNG KYUN TAI … PERAYU  
     

DAN 
LAI CHOOI ...    RESPONDEN 

(Dalam Mahkamah Tinggi Malaya di Shah Alam 
Guaman Sivil No: MT4-22-979-1998 

 

Antara 
Lai Chooi ... Plaintif 

Dan 
1. Ho Seng Kung 
2. Chung Kyun Tai 
3. Lai Kam Khow 
4. Malayan Banking Berhad ... Defendan- 
   Defendan) 
 
                CORUM  :     ZALEHA ZAHARI, JCA 
    K.N. SEGARA, JCA 
    KANG HWEE GEE, JCA 
                     
 

JUDGMENT OF THE COURT 

This appeal is concerned with the exercise of the Court’s 

discretionary power to extend a writ; and if the Court were to hold 

a writ has not been validly extended, what is the effect of service 

of such an expired writ? 

 

What happened on the facts of this case was this. The 
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Plaintiff (Respondent in this appeal) had, on 1.8.1998, filed a Writ 

of Summons and Statement of Claim against the 1st and 2nd 

Defendant (Appellant in this appeal) and two others.  Pursuant to 

O.6 r.7 (1) of the Rules of the High Court 1980 (“the Rules”) as it 

then stood, the writ was accordingly valid for a period of twelve 

months from date of its issuance (i.e. up to 31.7.1999, “the 

original period”).   

 

During the validity of the original period of the writ, on 

30.1.1999, the Plaintiff applied for an order to serve the writ and 

Statement of Claim on the 1st and 2nd Defendant by way of 

substituted service which was granted by the Court.  Be that as it 

may, when the original period of writ expired on 31.7.1999, 

service on the 1st and 2nd Defendant by way of the order of the 

substituted service obtained, had yet to be effected. As to why no 

action was taken to serve the writ by way substituted service is 

unclear.  

 

Action to extend the validity of the writ was taken 5 

months after the original period had expired. On 28.12.1999, the 

Plaintiff filed an Ex Parte application for extension of the writ.  An 

order in terms of the application was granted by the Senior 

Assistant Registrar (SAR) on 28.3.2000.  The validity of the writ 

was extended for a period of 12 months commencing from 

1.8.1999 to 31.7.2000 (first extended period).  It is common 

ground that the writ was unserved on the 1st and 2nd Defendant 
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when the first extended period expired. As why the Plaintiff did 

not do so is also unclear. 

 

We are of the view that as far as the first extension of the 

writ is concerned, the period of five months after it initially expired, 

was an irregularity which was curable, and in fact cured, by the 

Court order dated 28.3.2000 which extended the writ from 

1.8.1999 for a period of 12 months to 31.7.2000.    

 

The rules in respect of an application to extend a writ was 

amended by PU (A) 342/2000 with effect from 21.9.2000.  For 

convenience of reference the provisions of O.6 r.7 prior to, and 

subsequent to, its amendment, are reproduced.  

 
(a) Pre Amendment  

 
 “(1) For the purpose of service,  a writ ( other than a concurrent 

writ) is valid in the first instance for twelve months, beginning 

with the date of its issue .... 

 

(2)  Where a writ has not been served on a defendant, the Court 

may by order extend the validity of the writ from time to time for 

such period, not exceeding 12 months at any one time, 

beginning with the day next following that, on which it would 

otherwise expire, as may be specified in the order, if an 

application for extension is made to the Court before that day or 

such later day (if any) as the Court may allow. 
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(3)  Before a writ, the validity of which has been extended under 

this rule, is served, it must be marked with an official stamp in 

Form 5 showing the period for which the validity of the writ has 

been extended.” 

 

(b) Post Amendment  

 
“(1) For the purpose of service,  a writ ( other than a concurrent 

writ) is valid in the first instance for six  months, beginning with 

the date of its issue .... 

 

 (2)  Subject to paragraph (2A) where efforts to serve a writ on a 

defendant has been unsuccessful, the Court may by order 

extend the validity of the writ twice (in Sabah and Sarawak 

thrice and in admiralty actions 5 times), not exceeding 6 

months at any one time, beginning with the day next following 

that on which it would otherwise expire, as may be specified in 

the order. 

 

(2A) An application for renewal must be made before the expiry 

of the writ, ex parte by summons, supported by affidavit 

showing that efforts have been made to serve the defendants 

within one month of the date of the issue of the writ and that 

efforts have been made subsequent thereto to effect service. 

 

(3)  Before a writ, the validity of which has been extended under 

this rule, is served, it must be marked with an official stamp in 

Form 5 showing the period for which the validity of the writ has 

been extended.” 
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Thus, with effect from 21.9.2000, a writ could no longer 

be extended for a period of 12 months in one application but for a 

shortened period of only 6 months. The amended rule also limits 

the number of times it may be renewed, only twice, also for a 

shortened period of 6 months at any one time.  This was a clear 

departure from the pre-amended provisions, where the Court was 

empowered to extend a writ for a period 12 months at any one 

time, and the number of times a writ may be extended, was not 

limited.   

 

The requirement that the extended period was to begin 

with the day next following that on which it would otherwise expire 

pursuant to O.6 r.7 (3) was unchanged. The new paragraph (2A) 

makes it obligatory for an application for renewal of a writ to be 

filed before the date of its expiration. This is to be contrasted with 

the pre-amended position where it was permissible for such an 

application to be filed not necessarily before the date of expiration 

but could be made on “such later day (if any) as the Court may 

allow”. 

 

Reverting back to the chronology of events, no action was 

taken by the Plaintiff during the period of 21 months after the first 

extended period of 31.7.2000 lapsed.  The Plaintiff took the next 

step only on 1.4.2002, by filing another ex parte application for 

extension of the writ, “for a period of six months from the date of 

the application”.   
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The new paragraph 2A of O.6 r.7 clearly had not been 

complied with by reason of the application being filed 21 months 

from the date the 1st extension period had expired. An application 

for the extended period to commence from “the date of 

application” and not “beginning with the day next following that on 

which it would otherwise expire” was clearly not in compliance 

with the pre, nor the post, amended provision of O.6 r.7. The 

application applied for, on the facts of this case, would mean the 

period of 21 months after the 1st extended date expired 

(31.7.2000) to the date the 2nd application for extension was filed 

(1.4.2002) would for not be covered by any extension order!   

 

We however observe that from the sealed order dated 

14.6.2002 extracted by the Plaintiff in respect of the second 

application for extension was not as prayed for by the Plaintiff.  

The extension granted was only for a period as prescribed in the 

amended O.6 r.7(1). The order states – 

 
” ADALAH DIPERINTAHKAN bahawa Plaintiff dibenarkan untuk 

melanjutkan Writ Saman dan Pernyataan Tuntutan bertarikh 1 

haribulan Ogos 1998 yang luput pada Julai 1999 dilanjutkan 

selam 6 bulan daripada tarikh luputnya dan kos permohonan ini 

dijadikan kos dalam kausa”. ( emphasis added) 

 

In other words, the writ was only extended for a period of 

six months from the 1st extension date (1.8.1999), and to expire 

six months thereafter (i.e. 1.1.2000).  
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The official stamp in Form 5 on the writ pursuant to O.6 

r.7. (3) was purportedly based on an order dated 14.6.2002. The 

period for which the validity of the writ has been extended 

pursuant to Court order dated 14.6.2002 according to the official 

stamp was - 

 
“Writ Saman dilanjutkan untuk tempuh masa 6 bulan bermula 

dari 1-4-2002 sehingga 30-9-2002 melaului perintah 14-6-2002.” 

 

The Respondent’s Counsel argued that effect must be given to 

this official stamp, that the writ had been extended to 30.9.2002.   

 

Based on the record before us it is clear that Plaintiff had 

not applied for, and therefore did not obtain, and accordingly did 

not produce, a Court order of an extension of the writ for the 

period 1.4.2002 to 30.9.2002.  The order dated 14.6.2002 was 

but for an extension of the writ for a period 6 months from date 

the 1st extended date expired, i.e. only until January 2000.   We 

are of the view the foundation of an official stamp on the writ 

denoting that it had been extended must necessarily be a valid 

Court order to that effect.  In the absence of such a Court order, 

such a stamping was clearly not a valid official stamp. 

 

Pausing here for a moment, the position therefore as at 

7.2.2002, (when Tetuan Raj & Co informed the Plaintiff’s 

Solicitors that they were prepared to accept service of the writ on 

behalf of the 1st and 2nd Defendant vide their letter dated 
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7.2.2002), was, that the validity of the writ had only been 

extended to January 2000, and not, June 2002.  

 

The record also shows that although Tetuan Raj & Co 

informed the Plaintiff’s Solicitors that they were prepared to 

accept service of the writ on behalf of the 1st and 2nd Defendants 

on 7.2.2002, service was only effected on Tetuan Raj & Co some 

five months later on 1.8.2002.  What was served on Tetuan Raj & 

Co was clearly a writ which on the facts of this case had expired 

on January 2000.  

 

It was further argued by the Respondent’s Counsel that 

the irregularity of the writ not having been validly extended had 

been waived by the filing of an Unconditional Memorandum of 

Appearance by Tetuan Raj & Co on 7.8.2002 on behalf of the 1st 

and 2nd Defendants and that it was incumbent upon Tetuan Raj & 

Co. to observe the respective dates specified in the writ. Bearing 

in mind applications of extension of writs are made ex parte, and 

the existence of an official stamp on the writ unsupported by a 

Court order, the 1st and 2nd Defendant are not estopped from filing 

an application to set aside service of the writ which had been 

effected notwithstanding the fact that an unconditional 

appearance had been filed on their behalf.  On this issue we note 

the 1st and 2nd Defendant had in their Statement of Defence 

expressly stated (paragraph 1) that it was without prejudice to 

their right to file an application to set aside, which application was 
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filed on 11.2.2003 [Enclosure (21)] the decision of which is the 

subject matter of this appeal.  

 

We are of the considered opinion that effect must be 

given to the intention of the Rules Committee by the amended 

O.6 r.7.  A party is required, upon commencement of any 

proceedings, to prosecute the action diligently and expeditiously 

within the time frame prescribed by the amended Rules.  On the 

facts of this case the Plaintiff did not take advantage of the order 

dated 30.1.1999 obtained by him to serve the writ on the 1st and 

2nd Defendant by way of substituted service. The Plaintiff did not 

file the application for extension of time within the time prescribed 

by the Rules and appeared to have attempted to obtain an 

extension order far beyond that which a court was empowered to 

make. Then, after being informed where service on the 1st and 2nd 

Defendant could be effected, did so only 5 months later. In our 

view the service of a writ which had long expired, clearly far 

beyond the prescribed period which the Court is empowered to 

extend, was not a mere irregularity which was curable, but a non 

compliance which should not be condoned.  

 

We find that the learned Judge was in error in dismissing 

the 1st and 2nd Defendant’s appeal and in affirming the decision of 

the SAR.  For the reasons enumerated above the appeal is 

allowed with costs. The decision of the High Court Judge is set 

aside.  In view of our views on the order dated 14.6.2002 as 
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stated earlier on in this judgment, there will be no order as to 

prayers (a) and (b) of Enclosure (21). In respect prayer (c), 

service of the expired writ on the 1st and 2nd Defendant’s 

solicitors, Tetaun Raj & Co, is accordingly set aside.  

 

 

            ZALEHA ZAHARI 
                                                            Judge 
                                                    Court of Appeal 
                                                          Malaysia 

Dated:  12.6.2009 
 

 
Note: 

For the Appellant  ...    Mr. Selvaraj       
Tetuan Raj & Co 
Peguambela & Peguamcara 
No. 1-6-23, 6th Floor (Block C) 
Diamond Square Business Centre 
Jalan 1/50, Off Jalan Gombak  
53000 Kuala Lumpur 

 
For the Respondent    ...    Mr. K.H. Chong 

Tetuan Huang Khairun Kumar & 
Associates 
Peguambela & Peguamcara 
No. 8, Lorong 8/1E 
46050 Petaling Jaya 
Selangor Darul Ehsan                         

 


