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JUDGMENT OF THE COURT 
 
 

1. The Appellant was convicted for the murder of his live-in 

girlfriend after a full trial. 

2. The charge was :- 

“That you, on the 17th day of January, 2000 at about 

2.30 p.m., at a house number 18, Lorong Muntahan 3, 

Taman Cendawan, in the District of Kota Kinabalu, in 

the State of Sabah, did commit murder by causing the 

death of one LEE CHIN CHIONG (F) 36 years and that 

you have thereby committed an offence punishable 

under Section 302 of the Penal Code (F.M.S Cap 45).”   

3. On the fateful day, the deceased and her three siblings, Lee Kin 

Fui (PW4), Chia Sing Chin (PW6) and Lee Khin Moi went to the 

house where the deceased had previously lived in with the 

Appellant.  They went there to fetch the deceased’s clothing 

since the deceased had decided to leave the Appellant.   The 

house was previously jointly rented by the deceased and the 

Appellant. 

4. Upon arrival at the house, the deceased found that the padlock 

had been changed and so she could not enter. 

5. She then called the Appellant through her mobile phone and 

asked him to come over to open the door. 

Formatted
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6. Later when the Appellant arrived, he and the deceased went 

into the house together. 

7. The deceased’s accompanying siblings waited outside the 

house.   

8. Some five minutes later they heard the deceased screaming 

out for her brother, PW4. 

9. The three siblings rushed into the house with PW4 leading. 

10. Inside the house, PW4 had to kick open the door of the 

bedroom, where the Appellant and deceased were.   

11. In that bedroom, PW4 saw the deceased lying on the floor, 

waving a signal to her siblings not to enter, and pointing to the 

Appellant. 

12. The Appellant was standing next to the door, holding a ‘Rambo’ 

knife.  He then stabbed himself on the stomach and his neck 

using the knife he was holding. 

13. The siblings then left the room and called the police, who 

arrived shortly afterwards.  

14. PW6  testified that the day before the incident she knew that 

the deceased and the Appellant were not on talking terms. 

15. The pathologist, PW2 testified that the deceased had suffered 

19 wounds.  The fatal one was a stab wound which had 

penetrated into the chest cavity of the deceased; cutting her left 

lung and heart. 
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16. The cause of death was described by PW2 as “stab wound in 

the chest” which the trial court accepted. 

17. The learned trial judge correctly evaluated the prosecution’s 

case and in particular the evidence of the two main witnesses 

i.e. PW4 and PW6.   His Lordship made the following findings :- 

“  This Court cautioned itself that both PW4 and PW6 

are siblings to the deceased.  There is a danger that 

they may want to assist their late sister.   However after 

fully recognizing their relationship, and upon evaluating 

and perusing their evidence, there is nothing to suggest 

that they are unreliable witnesses.   PW4 would appear 

to this court as reluctant witness and PW6, maintained 

her story throughout even when she was later recalled 

to the witness stand again”. 

18. As regards the defence, we need only to reproduce the 

following findings of the learned trial judge as found in the 

grounds of judgment.  The learned trial judge said  :- 

“ The accused (DW1) in his evidence under oath told the 

Court that after he had opened the door to the said house 

he and the deceased went into the room therein on 

January 17th 2000.  They have been living together.  He 

saw the deceased’s brother and sisters who waited 

outside.  The deceased told him that she wanted to take 

her clothes although she did not say why. 
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When questioned by the accused as to why she wanted 

to take her clothes, the deceased told him to mind his 

own business and to leave her alone. 

The accused also told the Court that he asked her to stay 

and if there was anything, they could always discuss. 

While the deceased was packing her clothes, the accused 

approached her.  The deceased took a knife which was 

on top of the cupboard, and warned him, not to get too 

near to her or she would stab him with the knife. 

Not believing that the deceased would make good her 

threat, the accused continued to approach her.  True to 

her treat, the deceased stabbed the accused.  A struggle 

ensued, with the accused trying to snatch the knife from 

her.   In the process the accused managed to twist her 

arm to her back and pushed her against the wall, thus, 

the accused alleged, causing the knife to penetrate her 

body. 

When the deceased fell onto the floor, the accused took 

hold of the knife and stabbed her, thus killing her.  Apart 

from the admission, the accused further admitted that the 

deceased died as a result of injuries inflicted upon her by 

the accused.   The accused said he stabs her for fear that 

while the deceased stabbed him she might kill him.  He 

also feared for his life when the deceased stabbed him on 

his neck. 
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Ironically, the accused then stabbed himself in the 

stomach intending to kill himself for according to him, life 

without the deceased would be meaningless, because he 

loves her so much. “ 

19. Before us, learned counsel for the Appellant raised the same 

issues as he did in the trial court.   Two leading issues were 

raised. 

20. It was contended firstly, that this was a case of self defence 

where the Appellant had also suffered injuries in defending 

himself.  And so, the killing was justifiable. 

21. Secondly, it was contended that the learned trial judge had 

failed to consider the cautioned statement made by the 

Appellant (Exbt. D2) four days after his arrest as corroboration 

of his defence.  

Self Defence:   

22. As regards the self defence, the Appellant had, in his evidence, 

stated that when he advanced towards the deceased to plead 

to her not to leave him, she grabbed a Rambo knife from atop a  

cupboard and threatened to stab him. 

23. The Appellant ignored the deceased’s threat and continued his 

advance.  It was then that she stabbed him in the neck. 

24. A struggle then ensued where the Appellant tried to grab the 

knife. 
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25. During the struggle, the Appellant managed to twist the 

deceased’s arm behind her back and pushed against to the 

wall. 

26. In the process the knife pierced into her body and the deceased 

fell to the floor. 

27. The Appellant then took the knife and stabbed the deceased.  

He explained that he did so because he was scared that the 

deceased might stab him and kill him. 

28. The Appellant admitted to injuring himself by stabbing his 

stomach since, he said, life has no meaning anymore.  He said 

he intended to kill himself. 

29. The Appellant also had some minor injuries on his palm. 

30. Based on that version of the Appellant’s case, it was submitted 

that the act of the Appellant was justifiable. 

31. The killing was said to be done in the exercise of the right of 

private defence. 

32. S.96 of the Penal Code would absolve one of any wrongdoing if 

it was done in the exercise of the right of private defence.  It 

recognises such an act as a complete statutory defence.   

33. The burden of proving those circumstances in order to bring a 

case within the scope of right of private defence is on an 

accused person.  The standard of proof is on a preponderance 

of probabilities.  However the initial burden to establish the 
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complicity of the accused is on the prosecution.   (see 

commentary by Ratanlal & Dhirajlal’s in Law of Crimes, pg. 

344)  

34. S.99 of the Penal Code however lay down certain restrictions 

where such a right does not extend. 

35. S.100 Penal Code lay down the scope of such a right where it 

operates even to a situation of voluntarily causing the death of 

the assailant provided that the assault is such that it may 

“reasonably cause the apprehension that death will otherwise 

be a consequence of such assault”.   (see s.100 (b)) 

36. However four cardinal justification must exist before the killing 

of an assailant can be justified in a plea of self-defence.  These 

are described in Ratanlal and Dhirajlal’s Law of Crimes 25th 

Edn. as :- 

(i) The accused must be free from fault in bringing about the 

encounter, 

(ii) There must be present an impending peril to life or of 

great bodily harm either real or so apparent, 

(iii) There must be no safe or reasonable mode of escape by 

retreat, and 

(iv) There must have been a necessity of taking life. 
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37. These justifications must also be read together with the 

provisions of s.99 Penal Code in particular s.99(4) which states 

that :- 

“ the right of private defence in no case extends to the 

inflicting of more harm than it is necessary to inflict for the 

purpose of defence”  (our emphasis) 

38. This particular defence will thus need to be considered against 

the particular facts and circumstances of the case. 

39. In this case we had considered this defence from two aspects.  

Firstly whether the use of force by the Appellant was completely 

necessary and secondly, whether the killing of the deceased 

was in the circumstances, justified.  (see LEE THIAN BENG v 

Public Prosecutor (1992) 1 MLJ 249).  

40. In assessing this defence, the learned trial judge had correctly 

adverted to the facts and circumstances of the case and in 

particular in relation to the injuries sustained by the deceased. 

41. His Lordship made the following observations :- 

“Despite the claim by the accused that the deceased 

stabbed him after warning him not to approach her, the 

medical evidence given by a qualified Pathologist 

(Forensic) appear to suggest that the injuries inflicted 

upon the deceased especially injuries 12  13, 14, 15, 16, 

17, 18, 19 are usually seen in someone trying to defend 

oneself. “ 
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42. And the learned judge came to the following conclusion in 

evaluating the defence :- 

“ Even assuming that the deceased stabbed the 

accused, the fact that the deceased fell on to the floor 

and from the evidence of PW6 the deceased appears to 

have breathing difficulty (page 165 Notes of Evidence) 

was it justifiable for the accused to get hold of the knife 

and stabbed her and thus killing her.   This Court feels 

otherwise because the accused in his own testimony 

confirmed his strength in that he twisted the deceased 

right arm to the back and further showed his strength by 

pushing the deceased against the wall (page 150 Notes 

of Evidence.) 

In this instant case the killing was manifestly unnecessary 

and unwarranted.  The stabbing to death of the deceased 

by the accused was not justifiable and unreasonable and 

such act is in excess of private defence especially done to 

a physically inferior and weaker person, se  LEE THIAN 

BENG v PUBLIC PROSECUTOR (1972) I MLJ 248 AND 

public prosecutor v ABDUL MANAP (1956) 2 MLJ 214. 

In circumstances, there can be no justification for a man 

of considerable strength to kill a defenceless lady least of 

all, to exonerate oneself, by wielding the shield of private 

defence. “ 
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43. We are in full agreement with that finding by the trial judge and 

found no fault in the reasons given for making that finding.  

44. In addition to the trial court’s finding, we wish to say that when 

the fatal blow was struck on the deceased, she was already 

lying on the floor, injured, unarmed and harmless.  

45. At that point, the Appellant had seized the knife away from her, 

and he was standing over her.  He was then armed with the 

Rambo knife. 

46. Was there then an impending danger to the Appellant’s life or 

grievous hurt (s.100 (a) & (b) Penal Code) to himself? The 

answer is clearly no. 

47. Further, even if there was indeed such an apprehension of 

danger in the mind of the Appellant, could he not have escaped 

or retreated in the face of that danger instead of attacking the 

deceased?  The answer is a clear yes! 

48. For this defence to apply, the underlying circumstances must 

be tested against the simple question as posed by Lord Morris 

of Berth-Gest in PALMER v THE QUEEN (1971) 2 WLR 831, 

that is - “was the Appellant acting in necessary self defence? ” 

which, for this case, our answer would be, no.      

49. In the circumstances of this case, we find no reasonable cause 

for the Appellant to stab the deceased who was already down 

and unarmed.  Also, we find that at that point there cannot be 
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any more reasonable apprehension of danger to the Appellant, 

for him to act the way he did. 

50. As such we find no merit in the submission by learned counsel 

that the Appellant had acted in self defence and should be 

completely absolved for his act.  This plea thus must fail. 

The Cautioned Statement 

51. Next it was submitted that the learned trial judge had failed to 

consider the cautioned statement (Exbt. D2) as a corroboration 

of his defence.  As such there has been an omission to give a 

proper judicial appreciation to the facts.   Learned counsel also 

stated that it was incumbent upon the learned judge to consider 

the truth or otherwise of the contents of D2. 

52. It is true that the learned trial judge did not advert to D2 

53. We now need to consider if there had been a misdirection by 

the learned trial judge to vitiate the conviction. 

54. We scrutinised D2 and found it to be non-exculpatory. 

55. In D2, the Appellant had stated that the deceased threatened to 

kill him if he continued to advance towards her.   The Appellant 

then explained that there was then a struggle, during which he 

suffered some injuries. 

56. These were the same primary facts adduced by the Appellant in 

his sworn testimony during the trial. 
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57. However there was no mention by the Appellant in D2 that he 

was in fear of his life when the deceased threatened him to stop 

his advance towards her. 

58. This fear which resulted in him killing the deceased purportedly 

in self defence is the core issue that could have been 

corroborated by anything said in D2 pointing to that fear.     

59. Corroboration is defined as evidence in support of the principal 

evidence (see Mozley and Whiteley’s Law Dictionary). 

60. S.157 of the Evidence Act, (read together with s.113 (3) of the 

Criminal Procedure Code) allows for a former statement of a 

witness made at about the time when the fact took place, (such 

as D2 in this case) to be proved and considered to corroborate 

a later testimony as to the same fact.  In Sarkar on Evidence 

(15th Edn.) it was stated that “the philosophy of the section is 

that when the mind of the witness is so connected with events 

as to make it probable, any statement made by him then would 

be true and accurate”. 

61. For easy reference those two provisions are now reproduced  :- 

S.157 Evidence Act states  -   

Former statements of witness may be proved to 
corroborate later testimony as to same fact. 

“157.   In order to corroborate the testimony of a witness, 

any former statement made by him whether written or 

verbal, on oath, or in ordinary conversation, relating to the 

same fact at or about the time when the fact took place, 
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or before any authority legally competent to investigate 

the fact, may be proved.  ”  

 S.113 Criminal Procedure Code states – 

“ (3) Where the accused had made a statement during 

the course of a police investigation, such statement may 

be admitted in evidence in support of his defence during 

the course of the trial. ”   

62. The Appellant could thus use D2 to corroborate his own 

consistency, veracity and accuracy of his later evidence in 

court.   

63. Ong J in MOHAMED ALI v PP (1962) MLJ 230, had this to say 

of corroboration under s.157, and we agree :- 

“ Corroboration, strictly speaking, means independent 

corroboration as explained in R v Baskerville (1916) 2 KB 

658.  In my opinion true corroboration by independent 

evidence from an extraneous source should be 

distinguished from ‘corroboration’ as it appears in s.157, 

which rests on the principle that consistency between a 

previous statement by a witness and his present evidence 

may afford some ground for believing him.  The value of 

such a statement as corroboration may be infinitesimal, 

as in the majority of cases it is.  On the other hand, by 

reason of the abundance of detail it may be capable of 

being cross-checked for truthfulness against other 

relevant evidence, in which case, of course, it may be 
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effective corroboration, but only because it has been 

shown to be true.” 

64. The Court of Appeal in LIEW WAH MING v PP (1963) 29 MLJ 

82 made the following observations on s.157 :- 

“ Section 157 is clear and unambiguous and there can be 

no doubt that in the circumstances laid down in that 

section a former statement made by a witness is 

admissible to corroborate his testimony and with the 

object of showing consistency.  But the weight or value of 

such a statement as corroboration must always be a 

question of fact and no hard-and-fast rule, capable of 

mechanical application, can be laid down.  “ 

65. However, the Appellant did not mention in D2 that he had acted 

in self defence.  If it was so mentioned it would certainly have a 

corroborative value and impact on his s.96 defence.  And surely 

the learned trial judge would not have missed this.   

66. In fact the non mention in D2 by the Appellant that he acted so 

for fear of his own life supported the learned trial judge’s 

conclusion that he was actually not acting in self-defence.  The 

Appellant could have easily said so in his cautioned statement. 

67. As such, it is our finding that there was nothing in D2, for the 

trial judge to consider as corroboration of his defence.  What 

was stated in D2 was nothing more than a repeat of the 

Appellant’s principal evidence during the trial.  And that 
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evidence had been fully considered and appreciated by the 

learned trial judge. 

68. The learned trial judge who in our view had assessed the facts 

with great care, had not misdirected himself when he made this 

finding on the Appellant’s testimony :- 

“  It is therefore the view of this Court that the accused 

has been less than truthful in his testimony.  The 

veracity and probity thereof is questionable. ” 

 

69. It is trite that a finding on the credibility of a witness by the 

trial court should not be disturbed by an appellate court.  The 

Federal Court in AHMAD SHAH BIN HASIM v PP (1980) 1 

MLJ 77 stated this established principle with this ratio – 

 

“  We are however satisfied that he had made the 

same representations to the learned judge, who had 

considered them and who had on the totality of the 

evidence combined with his personal assessment of 

the witness’s reliability from seeing him in the witness 

box come to the findings he did make.  Under such 

circumstances, where the findings depend on an 

assessment of the credibility and reliability of a 

witness, it is not the practice of this court sitting on 

appeal to refuse to accept them.  ”     
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70. For these reasons, we dismissed the appeal and affirmed the 

conviction and sentence of the High Court. 

 

Dated:   22 June, 2009  
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