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JUDGMENT OF THE COURT

The Appellant (Defendant in the High Court), a quarry
operator, entered into a contract to purchase from the
respondent (Plaintiff below) a “Kobe 6-45 Hydro cone Crusher”

describe as an “unused Kobe Crusher”.

Dispute arose as to the outstanding payment of the Crusher
and the Plaintiff succeeded in its claim for the balance purchase
price in the High Court. The Defendant had also counter
claimed for rescission of the contract and for damages for

reduction of output and repair costs.

One of the issues that was determined by the trial court was
whether the Crusher was used or unused. This the learned trial

judge found in favour of the Plaintiff i.e. that it was unused.

The Defendant on 02.09.2005 filed an appeal against that

decision made by the High Court on 25.08.2005.

A notice of motion for leave to adduce new evidence was

subsequently filed on 02.09.2005.



We heard this application and unanimously dismissed it on

19.03.2007.

The Law:
This is set out under 0.7(3) and (3A) of the Rules of the Court of
Appeal 1994 which read —

“(3) Upon appeals from a judgment, after trial or
hearing of any cause or matter upon the
merits, such further evidence, save as to
matters subsequent as aforesaid, shall be
admitted on special grounds only, and not
without leave of the Court.

(3A) At the hearing of the appeal further evidence

shall not be admitted unless the Court is

satisfied that :-

(@) At the hearing before the High Court or
the subordinate court, as the case may
be, the new evidence was not available
to the party seeking to use it, or that
reasonable diligence would not have

made it so available; and
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(b) The new evidence, if true, would have
had or would have been likely to have
had a determining influence upon the
decision of the High Court or the
subordinate Court as the case may be.”

(our emphasis)

0.7(3) above is a replication of the law as found under s. 69 of

the Court of Judicature Act.

Although appeals to this court is by way of rehearing and this
court is vested with a discretionary power to admit fresh
evidence, this, it must be reiterated, should only be allowed if
this court is satisfied that there are special grounds for its
admission.  The opening words of 07(3A) as we had
emphasised above, qualify the exercise of this discretion which
In our view, is an exception to the general rule of non
admission. In ROE v ROBERT McGREGOR AND SONS LTD

(1968) 2 AIIER 639, Harman LJ puts it this way -



10.

“ The court has always held its face against new
evidence and will only admit it in very exceptional

circumstances. ”,

This must be the legal position since rehearing in the Court of
Appeal does not mean that it rehears the witnesses. Nor is this
court a “re-seeing court”. It only reads the evidence and
rehears the counsel. Thus, where there is a conflict of
evidence this Court will have special regard to the fact that
the trial judge saw and heard the witnesses. (CHOW YEE
WAH & ANOR v CHOO AH PAT [PRIVY COUNCIL][1978] 1

LNS 32).

Thus, leave to adduce further evidence may only be allowed if
the applicant satisfied the stringent conditions laid down in
LADD v MARSHALL (1954) 3 AER 745 as applied by the
Federal Court here in LAU FOO SUN v GOVERNMENT OF

MALAYSIA (1970) 2 MLJ 70, where Suffian FJ said —

“(1 it must be shown that the evidence could not
have been obtained with reasonable diligence

for use at the trial,
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11.

(i) the evidence must be that, if given, it would
probably have an important influence on the
result of the case, although it need not be
decisive, and

(i) the evidence must be apparently credible,

although it need not be incontrovertible.

These stringent conditions now codified under r. 7 (3A) had
long been the guiding principles of our courts in their reluctance
to freely admit fresh evidence as can be discerned in the case
of LENG LAN v S.M. YUSUDIAN (1939) MLJ Rep. 222, where
Aitken J remarked that the “Courts are very unwilling to allow (a
completed case) to be reopened for the purpose of hearing

new evidence except for good and substantial cause”.

12. And of these conditions, in MAJU HOLDINGS SDN. BHD. v

FORTUNE WEALTH (H. K.) LTD. & OTHER APPEALS (2004)

4 MLJ 105, this court had held that —

There are three conditions which must be fulfilled
by the Appellant in order for fresh evidence to be

admissible at the appellate stage. They are
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cumulative and conjunctive and not disjunctive in
that all the conditions must be fulfilled in order for
the fresh evidence to be admissible at the hearing

of the appeals in the Court of Appeal. ”

13. The new Evidence :

14.

The Defendant now wishes to show that —

“(a) The Crusher was sold, installed and used by
Okabe Gumi Co. Ltd since 1972 (based on

letter dated 8-5-2006);

(b) Subsequently, it was sold, installed and used
by Towa Kogya (based on investigation of Mr.

Mori [see F, of LTH-1]) "

In short, it was not an unused machine.

It was submitted that the Defendant had written to Kobe Steel
Ltd., the manufacture of the Crusher since June 1993 for
inquiry before filling its defence and counter claim but these

enquiries were unsuccessful. The Defendant claimed that it



15.

16.

17.

had exhausted all steps but was not able to contradict the

Plaintiff's evidence.

The Defendant further contended that it was only in January
2006 (after the High Court judgment against it) that previous
information it had on the Crusher was found to be incorrect, and
that no reasonable diligence could have obtained that
information. It was also contended that the Defendant had all
along been misled by Kisco-Kobe International, a subsidiary of
Kobe Steel Ltd, and as such it was not in a position then to

rebut the evidence adduced by the Plaintiff.

The Defendant submitted that it had taken all reasonable steps
to obtain this so called fresh evidence but to no avail. It urged
this court to exercise its discretion in its favour since this new
evidence would have a definite determining influence on this
case; and to deny its admission would be an affront to a sense

of justice.

The Plaintiff submitted that this case had gone through an
extensive pre-trial process and that at these case management
levels the Defendant ought to have taken the necessary steps
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18.

19.

20.

to produce the new evidence, not now, after the Plaintiff had
obtained judgment. The purported new evidence were after all

documents dating long before this judgment was entered.

It was also submitted that had the Defendant been truly diligent
in getting up its defence in the 11 year period of 1993 to 2004,
its solicitor could have made the necessary enquiries earlier
and obtained the information which it now says it has. The
source of this information, one Mr. Y. Tsutsui is a person
known to the Defendant. Why then was he contacted only in

2006, after the judgment was given to the Plaintiff?

The learned trial judge had made a decision based on the
evidence adduced and had found that the Crusher was
unused. The Defendant did not see it fit to call any expert
witness to testify as to the condition of the Crusher at the
material time. As such the Defendant had failed the

reasonable diligence test set out in the LAU FOO SUN case.

Next the Plaintiff submitted that the purported new evidence is
not apparently credible or reliable. The new evidence

seemingly suggested that the same Crusher was sold to two
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21.

22.

different companies in two different places in the same year.
There is thus the element of uncertainty in the Defendant's
assertion. The Plaintiff contended that it is highly possible that
the Crushers sold in Japan were unrelated to the Crusher in the
present case. Such uncertain evidence should not therefore be

now adduced.

We agree with this position taken by the Plaintiff.

In our view, to accede to this application at this stage, against
the factual background of this case, would not only be an
improper exercise of the Courts’ discretion, but tantamount to
an abuse of its process. It would be equivalent to reopening of
this case on a piece of evidence which we feel could have been
made available with reasonable diligence on the part of the

Plaintiff.

That new evidence too, at first glance, seems not to be
inherently probable or credible and thus, cannot with certainty
be said to meet the requirement of having a determining

influence on the outcome of the case.
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23.

24.

The Plaintiff had waited for 12 long years to see the outcome of
this litigation. Why was it that after all these long years that
evidence was not available, yet in a mere 5-month period after
the judgment, it suddenly surfaced? Now that the High Court
had given its judgment, to allow for this case to be reopened

would not, in our view, be in the interest of justice.

The balance of the purchase price of the Crusher claimed by
the Plaintiff is only RM 69,500. It would be highly unfair to the
Plaintiff if we were to allow it to be confronted with this new
evidence for the first time at this stage. Also, taking into
account the time and cost factors if this case is re-opened,
we feel that this claim would lose any semblance of

proportionality.

The words of Yong Pung How CJ in CHONG JOON WAH v
TAN LYE THIANG (1991) 3 MLJ 353 must serve as reminder
on what we say above. We adopt what the learned Chief

Justice said in this passage —
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25.

26.

“ It need hardly be said that there must be finality in
litigation. Even apart from the principles laid down
in Ladd v Marshall, the costs of litigation require that
some semblance of proportion must be maintained,
and the Court of Appeal would be reluctant to order
a new trial when the amount at stake is so small
and the proceedings in court have already taken so

long. ”

In our view the Defendant had not shown that there are
exceptional circumstances for us to exercise of our discretion in
its favour. This case is over and the claim is resolved. No
more expenditure of time and money should be allowed. This
Court’s appellate function is to review the evidence adduced at
the trial. It is not the normal function of the Court of Appeal to

hear a partial retrial with fresh evidence added.

We end by quoting these words of Lord Pearce in

MULHOLLAND v MITCHELL (1971) 1 AIIER 314 —
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It is in general undesirable to admit fresh evidence on

appeal, because there ought to be finality in litigation ”

Dated: 18" December, 2007

(ABDULL HAMID EMBONG )
JUDGE COURT OF APPEAL
MALAYSIA
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