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Coram:   Gopal Sri Ram, J.C.A. 
Suriyadi bin Halim Omar, J.C.A. 
Hasan bin Lah, J.C.A. 

JUDGMENT OF GOPAL SRI RAM, J.C.A. 

1. K Thayalan was an advocate of these courts.   He died in 

tragic circumstances.   His personal representatives place the blame 

for his death on the defendants.   They say that it is the defendants’ 

who negligently caused his death.   The High Court did not agree 

with them.   It dismissed their action.   They now appeal to us. 

2. The relevant facts are these.  On April 3 1984, at about 5.30 

a.m., PW3, a security guard found the deceased in a drain at the 

Lake Gardens.   The deceased had a pain in his neck and his arms.   

He told PW3 about it.   He was unable to climb out of the drain.  

He was unable to move his legs.   PW3, with the help of some of 

his friends carried the deceased out of the drain.   They placed him 

on the ground near the drain.   An ambulance was sent for.   It 

arrived.   It took the deceased to the Kuala Lumpur General 

Hospital.   He arrived on a stretcher and was taken to the Casualty 

Department.   The first defendant examined him there.   This was 

at about 6.45 a.m.   An intravenous drip was administered, the 

wound on the deceased’s head was bandaged and he was sent to 

have x-rays taken.   There was considerable delay in the taking of 

the x-rays.   By about 8.30 a.m. the deceased’s pulse could not be 

felt.   He was then taken to the neurology department where, 
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despite efforts by the attending doctors, he died at about 10.00 

a.m., that is to say, less than three hours after he arrived at 

Casualty. 

3. Two questions presented themselves for decision to the 

learned judge.   First, whether either or both defendants were 

negligent.   Second, even if either or both were, then, whether their 

negligence caused the deceased’s death.   The High Court appears 

to have found for the defendants on both points and dismissed the 

plaintiffs’ claim.   I say “appears” advisedly because no written 

reasons were ever produced by the learned judge for his decision.   

This has resulted in my learned brothers and I having to trawl 

through evidence on record and subject it to an examination afresh.   

Since the facts in relation to both issues – negligence and causation 

– are intertwined, I find it convenient to take them together. 

4. The plaintiffs’ case against the first defendant is this.   On the 

deceased’s arrival at Casualty, the first defendant did not 

adequately examine him.   She was careless in not diagnosing him 

as a case of spinal injury.   She was also careless in failing to give 

the necessary instructions for his management.   She should have 

treated the deceased for hypovolaemic shock.   Her negligent 

omissions in these respects caused the deceased to suffer a cardio 

respiratory arrest and then his death.   The defendants’ complain 

that the plaintiffs’ case as argued raises an unpleaded charge of 
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negligence.   With respect, I do not agree.   The submissions made 

to us, both oral and written merely summarise the pleaded 

particulars which allege that the first defendant: 

“(i) failed to carry out tests on the deceased’s 

central nervous system; 

(ii) failed to detect and/or diagnose an injury to 

the deceased’s spinal cord; 

(iii) failed to administer the correct medication 

and/or amount of medication in treating 

hypovolaemic shock suffered by the deceased;   

(iv) failed to take precautions and/or to instruct 

the Hospital’s medical and/or nursing staff to 

take precautions to prevent any or any further 

trauma to the spinal cord of the deceased; 

(v) failed to prevent and/or arrest the said 

deceased’s bodily systems from going into 

severe shock and consequently failing to prevent 

the occurrence of a cardio respiratory arrest; 

(vi) left the deceased unattended at times.” 

So there is no departure.   And there can be no ground for 

complaint that either defendant has been taken by surprise. 

5. The first defendant’s answer to the charges of negligence 
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made against her is as follows.   She was on duty at Casualty when 

the deceased was brought in.   She attended to him.   She examined 

him.   She found that although a little drowsy, he was conscious 

and able to speak rationally.   From questions she put to him, she 

discovered that he had consumed a large quantity of an alcoholic 

beverage the night before.   His breath smelt of alcohol and he had 

blood shot eyes.   Her examination of the deceased revealed the 

following.   He had a heart rate of 100/min and blood pressure of 

100/60 mmHg.   There was a 5 cm laceration over his frontal bone 

and a linear bruise over his left lower chest.   He was able to move 

his right leg, but he had a tender left hip which gave him pain 

when he moved it.   The first defendant noted these observations in 

Exh D4 and the document at page 13A of the Agreed Bundle of 

Documents.   She then took the following steps to treat the 

deceased.   First, she instructed the medical assistant on duty to 

clean the forehead wound and bandage it.   Next, she started the 

deceased on a maintenance intravenous drip of Hartmann’s 

solution.   This was done to replace blood loss from his wound.   

Lastly, she directed x-rays of the skull, chest, abdomen, pelvis and 

left femur. 

6. Central to the plaintiffs’ case is the charge that the first 

defendant ought reasonably to have suspected a spinal injury and 

directed treatment accordingly.   Now, to arrive at that point it 
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must first be established by evidence that the deceased did suffer a 

spinal injury.   But there is not a jot of evidence that establishes the 

point.   It is merely a theory advanced by the plaintiffs.   Instead, 

the plaintiffs have attacked the theory advanced by the defendants’ 

as to the likely cause of the deceased’s death seeking thereby to 

show that their charge of negligence must be correct.   That, in my 

considered judgment, is insufficient. 

7. Additionally, there is evidence on record to show that the 

deceased, on admission, found it painful to move one of his legs.   

The evidence of DW13 (Dato’ Dr. Mohd Rani bin Jusuh, a 

neurologist and Head of the second defendant’s Department of 

Neurology) is that the first defendant did conduct an examination 

of the central nervous system.   Even if the evidence of the 

witnesses produced by the defendants is to be looked upon with 

suspicion – and I hasten to add that I do not suggest that it should 

be so treated – the plaintiffs’ case on negligence as against the first 

defendant remains unproved. 

8. I now turn to the plaintiffs’ case against the second 

defendant.   It is premised on two grounds.   First, that upon a 

finding of negligence against the first defendant, the second 

defendant is vicariously liable as her employer.   Second, on the 

facts the second defendant was guilty of negligence in not 

providing any adequate or competent medical care for the 



 7

management and treatment of the deceased.   Further, it had in 

operation, the existence of a negligent system of medical care and 

attention in the Casualty Department of the hospital. 

9. The evidence on which the plaintiffs rely to support the 

charge of negligence against the second defendant is as follows.   

After the first defendant had concluded her examination, the 

deceased was wheeled to the x-ray department on the first floor of 

the hospital by DW4, a hospital attendant and DW5, an assistant 

nurse.   This is because the x-ray machine in the Casualty unit had 

broken down.   The deceased was left unattended at the door 

leading to the x-ray department.   Between 7.35 a.m. to 7.40 a.m., 

PW1, PW2 and PW3 came to the x-ray department.   They saw the 

deceased lying unattended on a trolley outside the x-ray room.   

PW1 saw that the deceased had a cut over his left eye with blood 

on his singlet.   He also noticed that the deceased’s legs were cold 

and at an outward angle.   The drip that had been introduced at 

Casualty had run dry before the deceased was wheeled in for the x-

rays.   At about 8.30 a.m. PW4 could not feel the pulse of the 

deceased and called for a doctor.   DW9, Dr. Balbir arrived and 

attended to the deceased.   This was the first time that the deceased 

was attended to by a doctor after the first defendant had conducted 

her examination.   DW9 put the deceased on a head chart to 

monitor his conscious level and the dilation of his pupils.   DW9 
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also referred the deceased to the neurosurgical unit immediately 

and put him on a blood pressure chart quarter hourly to monitor his 

vital signs.   The plaintiffs say that these steps taken by DW9 were 

the first acts of monitoring the deceased since his arrival at the 

hospital.   The deceased was put on an intravenous regime 

containing Hartmann’s solution to combat low blood volume 

subsequent to any blood loss.   These intravenous interventions 

were administered at 8.45 a.m., that is to say, two hours after the 

deceased arrived at the hospital.   Shortly before 9.00 a.m. Dr Hatta 

(DW10) of the neurosurgical department arrived and attended to 

the deceased.   By the time he arrived, the deceased, according to 

DW10 needed urgent or immediate treatment   After an 

examination, DW10 found that the deceased could not move both 

his legs, that there was a sensory reduction from thoracic vertebral 

No. 8 downwards and that there was an absence of plantar reflex.   

DW10’s provisional diagnosis of the deceased was “cerebral 

concussion with ?spinal shock”.   DW10 immediately administered 

a series of treatment including a haemacel solution to compensate 

for a low volume of blood.   At about 9.10 a.m. the deceased had a 

cardio respiratory arrest.   Attempts to resuscitate him failed and 

the deceased was pronounced dead at about 10.00 a.m.   It is the 

plaintiffs’ case that the foregoing facts fairly support a charge of 

negligence against the second defendant. 



 9

10. In my judgment, like the case against the first defendant, the 

plaintiffs’ case against the second defendant must, to succeed, 

depend upon proof of causation.   Taking into account all the facts 

alluded to in the previous paragraph of this judgment and giving 

them the maximum weight they deserve, the plaintiffs still fall 

short of establishing that the negligence – if any – on the part of 

the second defendant caused the deceased’s death. 

11. Of course, I accept that a case of medical or other type of 

negligence may be proved by inference from proved facts.   

McGhee v National Coal Board [1972] 3 All ER 1008 

demonstrates that.   It was a case that charged negligence against 

an employer for failing to provide a safe system of work.   The 

pursuer worked in a brick kiln.   The hot and dusty conditions of 

his work place caused the brick dust to adhere to his sweaty skin.   

No breach of duty by his employers, the defenders, was established 

in respect of his working conditions.   However, the employers 

were held to be at fault in failing to provide adequate washing 

facilities which resulted in the pursuer having to cycle home after 

work with his body still caked in brick dust.   The pursuer 

contracted dermatitis and the evidence that this was caused by the 

brick dust was accepted.   Brick dust adhering to the skin was a 

recognized cause of industrial dermatitis, and the provision of 

showers to remove it after work was a usual precaution to 
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minimize the risk of the disease.   The precise mechanism of 

causation of the disease however, was not known and the furthest 

the doctors called for the pursuer were able to go was to say that 

the provision of showers would have materially reduced the risk of 

dermatitis.   They were unable to say that it would probably have 

prevented the disease. 

12. The pursuer failed before the Lord Ordinary and the First 

Division of the Court of Session on the ground that he had not 

proved causation.   On further appeal, the House of Lords reversed. 

Lord Wilberforce said (at p 1012): 

“But the question remains whether a purser must 

necessarily fail if, after he has shown a breach of 

duty, involving an increase of risk of disease, he 

cannot positively prove that this increase of risk 

caused or materially contributed to the disease 

while his employers cannot positively prove the 

contrary.   In this intermediate case there is an 

appearance of logic in the view that the pursuer, 

on whom the onus lies, should fail — a logic 

which dictated the judgments below.   The 

question is whether we should be satisfied in 

factual situations like the present, with this 

logical approach.   In my opinion, there are 
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further considerations of importance.   First, it is 

a sound principle that where a person has, by 

breach of duty of care, created a risk, the loss 

should be borne by him unless he shows that it 

had some other cause.   Secondly, from the 

evidential point of view, one may ask, why 

should a man who is able to show that his 

employer should have taken certain precautions, 

because without them there is a risk, or an added 

risk, of injury or disease, and who in fact 

sustains exactly that injury or disease, have to 

assume the burden of proving more: namely, that 

it was the addition to the risk, caused by the 

breach of duty, which caused or materially 

contributed to the injury?   In many cases of 

which the present is typical, this is impossible to 

prove, just because honest medical opinion 

cannot segregate the causes of an illness between 

compound causes.   And if one asks which of the 

parties, the workman or the employers should 

suffer from this inherent evidential difficulty, the 

answer as a matter in policy or justice should be 

that it is the creator of the risk who, ex 
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hypothesi, must be taken to have foreseen the 

possibility of damage, who should bear its 

consequences.” 

13. Be it noted that Lord Wilberforce treated the equivocal 

medical evidence in that case as having no bearing in the proof of 

causation because policy or justice requires that an inference of 

negligence be drawn against the creator of the risk.   But the case 

here comes nowhere near McGhee.   The defendants’ did not 

create any risk.   Therefore, the primary burden of proving 

causation lay on the plaintiffs.   In my judgment the present case is 

closer to Wilsher v Essex Area Health Authority [1988] 1 All 

ER 860 although it does differ in a material respect to which I 

shall advert shortly.   There, the plaintiff, an infant, was 

prematurely born.   He suffered from various illnesses including 

oxygen deficiency.   A catheter was twice inserted into a vein of 

the plaintiff rather than an artery. On both occasions the plaintiff 

was given excess oxygen.   The plaintiff was later discovered to be 

suffering from an incurable condition of the retina resulting in near 

blindness.   The plaintiff’s retinal condition could have been 

caused by excess oxygen, but it also occurred in premature babies 

who were not given oxygen but who suffered from five other 

conditions common in premature babies, and all of which had 

afflicted the plaintiff.   The plaintiff brought an action against the 
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health authority claiming damages for negligence and alleging that 

the excess oxygen in his bloodstream had caused his retinal 

condition.   The medical evidence led at the trial was inconclusive 

whether excess oxygen had caused or materially contributed to the 

plaintiff’s retinal condition.   The trial judge held for the plaintiff 

on the ground that Hospital had failed to take proper precautions to 

prevent excess oxygen being administered to the plaintiff.   He 

went on to hold that the burden lay on the health authority to show 

that there was no breach of duty, as well as showing that the 

damage did not result from the breach.   The Court of Appeal 

affirmed his decision.   The defendant health authority then 

appealed further and the House of Lords reversed.   Lord Bridge, 

after reviewing several authorities on the topic of causation said (at 

p 881): 

“The conclusion I draw from these passages is 

that McGhee v National Coal Board laid down 

no new principle of law whatever.   On the 

contrary, it affirmed the principle that the onus of 

proving causation lies on the pursuer or plaintiff.   

Adopting a robust and pragmatic approach to the 

undisputed primary facts of the case, the 

majority concluded that it was a legitimate 

inference of fact that the defender’s negligence 
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had materially contributed to the pursuer’s 

injury.   The decision, in my opinion, is of no 

greater significance than that and the attempt to 

extract from it some esoteric principle which in 

some way modifies, as a matter of law, the 

nature of the burden of proof of causation which 

a plaintiff or pursuer must discharge once he has 

established a relevant breach of duty is a fruitless 

one.” 

14. In a later passage Lord Bridge said this: 

“Since, on this view, the appeal must, in any 

event, be allowed, it is not strictly necessary to 

decide whether it was open to the Court of 

Appeal to resolve one of the conflicts between 

the experts which the judge left unresolved and 

to find that the oxygen administered to Martin in 

consequence of the misleading PO2 levels 

derived from the misplaced catheter was capable 

of having caused or materially contributed to his 

RLF.   I very well understand the anxiety of the 

majority to avoid the necessity for ordering a 

retrial if that was at all possible.   But, having 

accepted, as your Lordships and counsel have 
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and to accept, as your Lordships and counsel 

have had to accept, that the primary conflict of 

opinion between the experts whether excessive 

oxygen in the first two days of life probably did 

cause or materially contribute to Martin’s RLF 

cannot be resolved by reading the transcript, I 

doubt, with all respect, if the Court of Appeal 

was entitled to try to resolve the secondary 

conflict whether it could have done so.   Where 

expert witnesses are radically at issue about 

complex technical questions within their own 

field and are examined and cross-examined at 

length about their conflicting theories, I believe 

that the judge’s advantage in seeing them and 

hearing them is scarcely less important than 

when he has to resolve some conflict of primary 

fact between lay witnesses in purely mundane 

matters.   So here, in the absence of relevant 

findings of fact by the judge, there was really no 

alternative to a retrial.   At all events, the judge 

who retries the issue of causation should 

approach it with an entirely open mind 

uninfluenced by any view of the facts bearing on 



 16

causation expressed in the Court of Appeal. 

To have to order a retrial is a highly 

unsatisfactory result and one cannot help feeling 

the profoundest sympathy for Martin and his 

family that the outcome is once again in doubt 

and that this litigation may have to drag on.   

Many may feel that such a result serves only to 

highlight the shortcomings of a system in which 

the victim of some grievous misfortune will 

recover substantial compensation or none at all 

according to the unpredictable hazards of the 

forensic process.   But, whether we like it or not, 

the law, which only Parliament can change, 

requires proof of fault causing damage as the 

basis of liability in tort.   We should do society 

nothing but disservice if we made the forensic 

process still more unpredictable and hazardous 

by distorting the law to accommodate the 

exigencies of what may seem hard cases.” 

15. In my judgment, like the plaintiff in Wilsher, the plaintiffs 

here have clearly failed to establish causation.   Earlier I did say 

that Wilsher differed from the present case in one respect.   It is 

this.   In Wilsher there was a sharp conflict in the medical 



 17

evidence whereas in the present case that element is lacking.   

There is simply no evidence of a spinal injury.   In Wilshire there 

was evidence of excessive oxygen having been administered and 

of the injury to the eye.   Here, the plaintiffs’ medical evidence put 

at its highest merely renders uncertain the proximate cause of the 

deceased’s death. 

16. There is one other point that must be addressed.   The 

plaintiffs quite rightly rely on the recent decision of the Federal 

Court in Foo Fiona v Dr. Eddie Soo [2007] 1 CLJ 229.   In that 

case, the Federal Court held that the standard of care that a medical 

attendant should exercise is now a question which is for the 

ultimate consideration of the courts and no longer one for the 

medical profession alone to decide through a responsible body of 

medical opinion.   While I must reserve my comments on the 

correctness of the decision on the actual facts of that case, it is one 

that is plainly binding on this Court.   But that apart, I do not see 

that it takes the plaintiffs any further in proving causation in this 

case. 

17. For the reasons already given, it is with much regret that I 

arrive at the conclusion that this appeal must fail.   It is dismissed 

with costs.   The orders of the High Court are affirmed.  The 

deposit in court shall be paid out to the second defendant to 
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account of its taxed costs.   There shall however be admitted to 

taxation only one item for getting up here and in the court below.    

18. Before I conclude there is an observation that I must make.   

The events leading to the deceased’s death in this case occurred 

some 23 years ago.  It is a matter of pure amazement that it has 

taken this length of time for this case to reach us.   If the law is to 

be castigated for its delays, then, this case surely proves the rule. 

19.  My learned brothers, Suriyadi bin Halim Omar and Hasan 

bin Lah, J.J.C.A have read this judgment in draft and have 

expressed their agreement with it. 

Dated this 25th day of July 2007. 
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