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JUDGMENT OF THE COURT

1. There are two appeals before us. One appeal (W-02-76-2005)

(the appeal proper) is by IlUM Education Sdn. Bhd. (IlUM)



against the Order made by James Foong Cheng Yuen J (as he
then was) (the first learned High Court Judge) of the Kuala
Lumpur High Court given on 31.12.2004 (the Removal Order)
allowing the application by FIT Teknologi Federal Sdn. Bhd.
(FIT) to remove the caveat lodged by [IUM on a parcel of land
measuring approximately 4 acres held under Title No. H.S. (D)
No. 83192, Lot No. 12734, situated in the Mukim and District of
Kuala Lumpur, Wilayah Kuala Lumpur (the said land). The
other appeal (W-02-69-2005) (the stay appeal) is by the FIT
against the granting of stay of the Removal Order (the Stay
Order) given by Abdul Malik Ishak J (as he then was) (the
second learned High Court Judge) of the Kuala Lumpur High

Courton 17.01.2005.

When the stay appeal came up for hearing on 27.01.2005 this
Court suggested and the parties agreed that the appeal proper
should be heard first and to be followed by the stay appeal.

Hence we proceeded to hear the appeals in that sequence.



After hearing the parties in the appeal proper we dismissed the
appeal with costs and affirmed all the orders given by the first
learned High Court Judge. In respect of the stay appeal we also
heard the parties and at the conclusion of the arguments we
allowed the appeal with costs here and below. We also refused
stay pending application for leave to the Federal Court. Further,
we ordered that the caveat lodged was to be removed forthwith
and direct the Registrar of Titles to register the instrument of

transfer in respect of the said land.

Briefly the facts are as follows. FIT was running a college called
the Federal Institute of Technology providing engineering
courses. As it did not wish to continue as a college FIT being
the registered owner of the said land was keen to sell it to any
interested purchaser. Thus in May 2003 [IlUM approached FIT
with a view to purchase the said land. Negotiation between the
parties commenced with the salient terms agreed upon during a
meeting held on 13.06.2003 but subject to a Sale Agreement
being executed. Some of the terms agreed were that the total

price would be RM16,500,000.00, that non-refundable earnest



deposit of RM330,000.00 equivalent to 2% of the purchase
price was to be fully paid by the end of June 2003, that 8% of
the purchase price would be payable on the execution of the
Sale Agreement which must be signed by 28.06.2003. It was
also an agreed term that the earnest deposit would be forfeited
in the event IlUM failed to sign the Sale Agreement by

28.06.2003.

However the due dates as agreed upon were not strictly
complied with. Instead there were exchanges of
correspondences between the solicitors acting for the
respective parties. The earnest deposit was only paid on

03.09.2003.

Subsequently on 09.09.2003 a draft of the Sale Agreement was
sent by the solicitors of FIT to the solicitors of IUM with request
for comments on the draft. Unfortunately despite several
reminders the solicitors for 1IUM could only reply vide their
letters dated 07.10.2003 and 06.11.2003 indicating that they

were still waiting for a reply from [IUM. Further



correspondences between the solicitors of the parties indicated
that 1ITUM sought for an extension of time to 31.01.2004 in
paying for the balance of the purchase price. FIT by its letter
dated 27.10.2003 did not agree to the request for extension of
time and insisted that the Sale Agreement must be signed by
31.10.2003 failing which the 2% earnest deposit would be

forfeited.

By a letter dated 27.11.2003 the solicitors of FIT wrote to the
solicitors of IIUM informing on the forfeiture of the earnest
deposit due to the failure of IIUM to sign the Sale Agreement. In
a letter dated 17.12.2003 1lUM wrote directly to FIT stating that
the earnest deposit should not be forfeited and that it was in the
process of getting the finance for the purchase price which

should be completed by mid January 2004.

However since that letter of 17.12.2003 there was no further

development or any step taken by lHUM.



10.

11.

Hence, the said land was offered for sale and in early July 2004
FIT received an offer from Macro System Consultancy (MSC) to
buy the said land for RM19,970,000.00. On 22.07.2004 a Sale
and Purchase Agreement was entered into between FIT and
MSC. Under the Agreement the extended period for completion
was stipulated to be 31.12.2004. There was indeed an urgency

to settle the transaction.

Thus to pay for the balance of the purchase price MSC applied
and obtained approval for a loan facility amounting to
RM17,000,000.00 from Bumiputra-Commerce Bank (BCBB).
Payments were also made by MSC for the full duty on both
Form 14A and the loan documentations amounting to
RM583,000.00 and RM85,000.00 respectively plus other legal

costs incurred.

To complete the sale the solicitors for BCBB went on to present
all the relevant documents at the Land Office on 01.12.2004.

However the presentation could not take effect as IIUM had



12.

13.

lodged a caveat on the said land on 24.11.2004 via

presentation No. 16005/2004 (the caveat).

In Form 19B together with the accompanying statutory
declaration required for the lodgment of the caveat the reasons
given by IIlUM were, inter alia, that it had agreed to purchase
the said land for RM16,500,000.00 with earnest deposit paid
amounting to RM330,000.00, that during the negotiation on the
terms of sale to be incorporated in a sale and purchase
agreement to be executed there were some issues which could
not be agreed upon by the parties, that pending the settiement
of those issues entry of a caveat was necessary and that [IUM

was still prepared, willing and able to purchase the said land.

Failure by FIT to deliver the said land free from any
encumbrances by 31.12.2004 would be deemed to be a default
act thereby entiting MSC to claim for damages including

exemplary damages against FIT.



14.

An application under sections 327 and 329 of the Code was
therefore made to the Court by FIT for an order to have the
caveat removed. It was heard by the first learned High Court
Judge who granted the Removal Order basically on the ground
that IIUM had no caveatable interest on the said land. But the
Stay Order was subsequently given by the second learned High
Court Judge. Hence appeals were lodged to this Court against

the respective Orders.

The Appeal Proper: Appeal against the Removal Order

15.

Before us learned counsel for [IUM submitted that the
application to remove the caveat should have been dismissed
in limine as no cause of action was disclosed. He went on to
say that there was a specifically enforceable agreement
concluded since FIT agreed to sell the said land to [IUM and
earnest deposit was paid. Learned counsel further argued that
except for one issue all the other principal terms had been

agreed upon. He submitted that there were triable issues and

10
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17.

the balance of convenience warranted for the caveat to be

retained.

For FIT it was submitted that IITUM had no caveatable interest to
maintain the caveat since there was no concluded Sale
Agreement and that the earnest deposit had been forfeited due
to the failure of IIlUM to execute a Sale Agreement within the
extended period given by FIT or to make any payment for the

balance of the agreed purchase price.

Now, section 323 (1) of the National Land Code 1965 (the

Code) which deals with private caveat provides, inter alia,

‘(1) The person or bodies at whose instance a private caveat

may be entered are—

(@) any person or body claiming title to, or any

registrable interest in, any alienated land or any

right to such title or interest'....

11



18.

In her book National Land Code: A Commentary [2" edition]

at page 743 author Judith Sihombing opined that a ‘private
caveat procedure is designed to protect a registrable interest or
a right to such interest’ and that ‘the only parties able to caveat
are those who may effect dealings with land or interests with
land under the Code. She went on to state that the words ‘title

. in alienated land’ refer to the statutory or legal estate and
illustrate that the claimant expects to become the proprietor of
the land on completion of the transaction behind the caveated
claim; and ‘registrable interest in ... alienated land’ refer to the
obtaining of a registered interest, for example a lease or a
charge, which the caveator, expects to hold on completion of
the transaction behind the caveated claim. This interest must
be one which is recognized by the Code as capable of being
registered to produce a statutory interest. As to the scope of
registrable interest the learned author wrote that it is one ‘which
gives its holder an immediate right to have a substantive entry
made on the register, ie registration; for example the purchaser

of land, who has paid all purchase money, received a transfer

12
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20.

in registrable form, and the issue document of title is

registrable.’

Section 327(1) of the Code provides for an aggrieved person or
body to apply to the Court for the removal of a private caveat. It

reads:

‘Any person or body aggrieved by the existence of a
private caveat may at any time apply to the Court for an
order for its removal, and the Court ... may make such

order on the application as it may think just.’

Although the aforementioned section does not stipulate any
guideline on how to approach such an application this Court in

Luggage Distributors (M) Sdn Bhd v Tan Hor Teng & Anor

[1995] 1 MLJ 719 succinctly laid down a three-stage test which

must be considered when evaluating whether a caveat ought to
be removed or allowed to remain on land. The three-stage test

was expressed in these terms:

13



‘The first stage is the examination of the grounds
expressed in the application for the caveat. If it appears
that the grounds stated therein are insufficient in law to
support a caveat, then cadit quaestio, and the caveat
must be removed without the necessity of going any

further

The matter does not come to an end once the caveator
satisfies the court that his claim as expressed in the
application in Form 19B amounts in law to a caveatable
interest. He must go on to show, in appropriate cases,
that, based on the affidavits filed, his claim discloses a
serious question meriting a trial. This then is the second
stage. The degree of proof that has to be offered will, of

course, vary from case to case.

The third stage is arrived at only after the first two hurdles

have been crossed by the caveator. Here the question to

14
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22.

be asked relates to the balance of justice, or what Lord
Diplock termed in Eng Mee Yong [[1979] 2 MLJ 212] as
‘the balance of convenience’. As to the matters that go to
determine in which direction the balance should tilt, these
have already been set out in such clear terms by Lord
Diplock in Eng Mee Yong that mere repetition becomes

unnecessary.’

In summary therefore the first critical issue is for a caveator to
show the Court that he has caveatable interest entitled to be
protected pending determination of his actual claim. If there is
none then the caveat must be removed. If there is such interest
the caveator is still required to prove that there are triable
issues for the Court to determine. Having established the first
two prerequisites the final hurdle is to for the Court to consider

where the balance of convenience lies.

It is also essential to understand that the purpose of a private
caveat is to preserve the status quo pending the filing of action

by a caveator to enforce his claim to an interest in the land.

15



23.

(See: Reqistrar_of Titles, Johore v_Temenggong Securities

Ltd [1976] 2 MLJ 44). Hence, it is trite law that a caveator must

therefore pursue his claim promptly in a court of law failing
which his caveat would be defeated as against the inalienable
rights of the registered owner to enjoy his land. (See: Jasalam

(M) Sdn Bhd v Wong Koon Yee [2000] 3 MLJ 115; Paya

Terubong Estates Sdn Bhd v Pusaka Warisan Sdn Bhd

[1998] 2 MLJ 463).

Incidentally, it ‘is axiomatic that negotiations for a contract,
however advanced, do not amount to a contract.... Until and
unless a purchaser has an enforceable contract for the sale of
land, he can lay no claim to the title to registered land. A fortiori,
he has no interest that is capable of protection by the entry of a

caveat’ per Gopal Sri Ram JCA in Murugappa Chettiar

Lakshmanan v Lee Teck Mook [1995] 1 MLJ 782. (See also:

Avyer Hitam Tin Dredqing Malaysia Bhd v YC Chin

Enterprises Sdn Bhd [1994] 2 MLJ 754).

16
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25.

Now, in the present appeal the contents of Form 19B indicate
that the agreed purchase price was RM16,500,000.00 with the
earnest deposit paid amounting to RM330,000.00 on
03.09.2003. Although it was earlier agreed that within 14 days
after the payment of the earnest deposit the Sale Agreement
should be signed it did not happen. Instead IlUM sought for a
longer period. FIT in its letter dated 27.10.2003 stated that it
could only agree until 31.10.2003 after which the earnest
deposit would be forfeited. IIUM failed to meet the due date. All
it did was to write to FIT directly vide its last letter dated
17.12.2003 stating that the earnest deposit should not be
forfeited and to disclose that it was about to get the finance for
the purchase. Again nothing transpired after the last letter of

[ITUM to FIT.

It was only when an attempt to lodge the instrument in relation
to the transaction with MSC that the caveat was discovered to
have been lodged on 24.11.2004. Obviously [IlUM did not do
anything after its last letter to FIT. Such silence could be taken

as a strong indicator that IIlUM accepted the fate of the earnest

17



26.

deposit. Subsequently to state in Form 19B after a lapse of
about a year after the forfeiture of the earnest deposit that
some outstanding issues required further negotiation could
hardly be described as reasonable and done in good faith

premised on a belief that there was a completed sale.

From the facts as disclosed in the affidavits filed and Form 19B
we would say that at most is that there was negotiation on the
sale but no concluded transaction came into existence.
Negotiations for a contract, no matter how advanced, cannot
amount to a contract. The position of the parties in this appeal
thus comes within the view expressed by this Court in Charles

Grenier Sdn Bhd v Lau Wing Hong [1996] 3 MLJ 327. His

Lordship Gopal Sri Ram JCA delivering judgment for the Court

said this at page 335:

‘Meaning no disrespect to counsel, we consider the
applicable principle to be capable of statement in far
simpler terms than he has sought to do. An agreement to

make an agreement does not result in a contract. It is for

18



27.

the court in each case to construe the correspondences
exchanged between the parties and to say whether that is
the result intended by the parties. If the court reaches an
opposite conclusion, then there is an enforceable

contract.’

(See also: Sinar Wang Sdn Bhd v Ng Kee Seng [2005] 2

MLJ 42).

By the time the caveat was lodged FIT had long forfeited the
earnest deposit after having given IlUM additional time to
complete the transaction. Attempt by IIlUM to seek for more
time was refused. [IlUM was also forewarned by FIT of its
intention to forfeit the earnest deposit in the event that the
transaction was not completed by the due date. However 11UM
did not take any meaningful step except to write a letter to FIT
saying that there should be no forfeiture and that it was about to
get the finance for the purchase. Further IIUM never asserted
that it was willing and able to pay or had tendered to FIT the

balance of the purchase price. Hence, whatever arrangement

19



28.

or understanding that might have been made between the
parties would have ceased long before the lodgment of the
caveat. Accordingly we agree with the conclusion of the learned
first High Court Judge that at the time of lodging the caveat
[IUM had no caveatable interest in the said land. It is settled
that caveatable interest must be a definite right relating to land
and capable of enforcement and a caveator must be in a
position to institute a suit for specific performance of claim. The
position of IUM was made worse as it did not even commence
action as at 31.12.2004 when the application by FIT for the
removal of the caveat was heard. Indeed it was not rebutted

that no action was filed to date in connection with the caveat.

The fact that there was payment of earnest deposit and that it
should be refundable did not ipso facto provide to [IUM
caveatable interest in the said land. Mere pecuniary interest in
land does not entitle a person to lodge a caveat under section

323 of the National Land Code. (See: Registrar_of Titles,

Johore v Temenggong Securities Ltd [supra].

20
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30.

In view of our foregoing determination it is obvious that the
ground relied on by IlUM is insufficient in law to support a
caveat. Accordingly we agree with the learned first High Court
Judge that the caveat must be removed without the necessity of
considering the other subsequent steps as propounded in

Luggage Distributors (M) Sdn Bhd v Tan Hor Teng & Anor

(supra).

We therefore dismissed the appeal against the grant of the
Removal Order with costs and affirmed all the orders given by

the learned first High Court Judge.

The Appeal against the Stay Order

31.

Learned counsel for FIT submitted that since the learned first
High Court Judge found there was no caveatable interest and
ordered that the caveat should be removed the issue of stay

should not arise. She cited the case of Hing Kim Pong v Teo

Eng Jin (1980) 1 MLJ 43.
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32.

33.

Learned counsel for IIUM argued that the Stay Order should be
maintained due to the existence of special circumstances. He
submitted that without the Stay Order the said land would be

transferred to a third party and thus irrecoverable.

Having heard the respective submissions of counsel for the
parties we were not convinced that there were special
circumstances to justify the maintenance of the Stay Order. In

Kosma Palm Oil Mill Sdn Bhd & Ors v Koperasi Serbausha

Makmur Bhd [2004] 1 MLJ 257 the Federal Court expressed a

view on what constituted ‘special circumstances’ thus at page

268:

‘It is therefore clear beyond doubt that there are many
factors that may constitute special circumstances and the
fact that an appeal would be rendered nugatory if stay
was refused is the most common one. It is an example of
special circumstances. In other words, special
circumstances is the genus of which nugatoriness is a

species. If it has been shown that an appeal would be

22



34.

rendered nugatory if stay was refused what it means is
that a special circumstance has been established. Thus,
they cannot be treated as separate heads and one cannot
be an alternative to the other. Neither can one be
accepted or rejected in favour of the other as they are

inter-related.’

The point raised as special circumstance is in our view
insufficient. We are in agreement with the first learned High
Court Judge that IIUM did not have any caveatable interest in
the said land. There is therefore no reason for FIT to be made
to wait according to the convenience of IlUM. Sufficient time
had been given to it yet it failed to show any effort made to
complete the transaction. For instance it waited for about one
year before lodging the caveat. Then having lodged the caveat
in such delayed time it has now failed to act promptly by filing
an action in court to prosecute its alleged enforceable contract
cum caveatable interest in the said land. In our view it is a
classic example of an abuse of process. The balance of

convenience therefore tilts in favour of not allowing the Stay

23



Order to continue. In fact it is unreasonable on the part of IUM
to insist for a stay of the Removal Order when it has nothing in

the said land to be safeguarded.

35. For the foregoing reasons we allowed the appeal against the
granting of the Stay Order with costs here and below. We also
declined to give interim stay pending leave to appeal to the
Federal Court. We ordered as well that the caveat be removed
and that the Registrar of Titles to forthwith register the

documents for transfer in respect of the said land.

Signed.
(DATO’ RICHARD MALANJUM)
Judge
Court Of Appeal Malaysia

Date: 2" September, 2007
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