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JUDGMENT OF THE COURT 

 

The Plaintiff (Respondent in this appeal) vide Summons-in-
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Chambers filed on 16.4.2003 sought an order to amend their 

Statement of Claim dated 1.4.2003 (“the Original Statement of 

Claim”) as well as to include an English version of it.  The Senior 

Assistant Registrar (SAR) allowed the Plaintiff’s application. On 

appeal to the Judge-in-Chambers, by order dated 12.10.2004, the 

High Court Judge dismissed the Defendant’s (the Appellant in this 

appeal) appeal with costs and affirmed the SAR’s decision.   

 

On 18.1.07 we affirmed the High Court Judge’s decision and 

dismissed the Defendant’s appeal. Our reasons are as follows: 

 

The Plaintiff’s application to amend was made pursuant to 

O. 20 r. 5(1), (2) and (8) and O. 18 r. 10(1) and (2) of the Rules of 

the High Court 1980 (“the Rules”).    In an application such as this 

it was incumbent upon the Plaintiff to set out cogent reasons in 

their supporting affidavit for the Court to exercise its discretion in 

their favour. The reasons advanced by the Plaintiff which the High 

Court Judge accepted warranting the exercise of the Court’s 

discretion in their favour were these.   

 

The Plaintiff claimed that their records were not complete 

when the Original Statement of Claim was filed on 1.4.2003. The 

subject matter of the suit, Bandar Tasik Selatan Phase 8 Project 

(“the Project”) had been abandoned in 1998. Most of their 

personnel who had handled the Project had left them.  Their 

documentation had also not been properly kept. Many of the 
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documents and files were misplaced and could not be 

located.  

 

The Plaintiff’s Solicitors averred that after the Defendant 

served their Bundle of Documents, and upon perusal of the same,   

they sighted many relevant documents which documents they 

were unable to locate. They realized many relevant facts had not 

been pleaded in the Original Statement of Claim.  The Plaintiff 

was of the view that the Defendant would not be prejudiced as the 

need to move the amendments arose out of documents which had 

been in the Defendant’s possession at all times.  The Plaintiff was 

of the view the proposed amendments was not prejudicial to the 

Defendant as the facts pleaded were within the Defendant's 

knowledge. Any prejudice can be compensated by costs. 

The proposed amendments would not change the suit 

into one of a different character. The Plaintiff's claim in the 

Original Statement of Claim dated 1.4.2003 was for 

professional fees for the Bandar Tasik Selatan Phase 8 

Project. The new alternative claim sought to be introduced 

remains that for professional fees for the same project. Both 

arises from the alleged breach by the Defendant of the same 

contract.   

The application to amendment is made bona fide and 

filed at the earliest possible time. The factual position is that 

the Defendant was unhappy as the Plaintiff was relying on 
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the Defendant's documents in moving this application to 

amend. 

On the Defendant’s contention that the amendments were 

”futile”, the Plaintiff’s Counsel argued that the Defendant’s 

Counsel was confused between election of remedies and election 

of inconsistent rights.  A Plaintiff can put forward alternative 

remedies and need only make an election at the point of 

judgment.  

 

In the argument before us, the Appellant’s Counsel 

submitted that the Plaintiff ought to have ascertained and 

located all of their documents before commencing proceedings 

against the Defendant. The Plaintiff should have made a 

disclosure of documents in their Affidavit Verifying the List of 

Documents. The breach of contract claim was included in the 

Plaintiff’s Reply dated 11.7.2003 to the defence where express 

reference was made to a 'contractual relationship' and 

repudiation. According to the Appellant’s Counsel the Plaintiff 

lacks bona fides in claiming that they "discovered" the claim in 

contract after the discovery process. The Plaintiff had not in their 

supporting affidavit identified which of the documents in the 

Defendant’s list which jolted them from their slumber. He was of 

the view that the Plaintiff’s reliance on the Defendant's List of 

Documents was misplaced.   
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The proposed amendment to paragraphs 32 and 33 result in 

the introduction of a new cause of action of a  claim in contract 

and  the existing claim of quantum meruit as an alternative.  The 

Appellant submitted that the new cause of action for breach of 

contract is barred by limitation and does not arise out of the facts 

as pleaded.  The breach of contract is founded on an alleged 

repudiation by letter dated 25.3.1988 that the Plaintiff had 

accepted the repudiation.  If one were to consider the date of the 

application (14.4.2004) more than six years had lapsed and 

limitation had accordingly set in.  

 

Whilst accepting that quantum meruit has often been 

interchangeably referred with “quasi contract”, the Appellants’ 

Counsel argued that there is another special application of 

quantum meruit, that concerned with damages on a breach of 

contract.  He was of the view that the consequence of the 

Plaintiff’s suit in quantum meruit instead of contract was an 

election to rely on a quasi contract and an abandonment of the 

claim in contract. He submitted that where a party is entitled to two 

inconsistent rights the choice of one is an abandonment of the 

other. Once that election is made and communicated (by the issue 

and the service of the original claim) the election has become final 

and irreversible. The Defendant had expressly raised 

abandonment by election in the defence to which there was no 

answer. 
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There is accordingly no basis for the exercise of the 

Court’s discretion in the Respondents favour. The Judge erred in 

allowing the application for amendment.  The Court was urged to 

allow the Defendant’s appeal with costs.  

 

DECISION 

 

The principles on which Courts exercise its discretion 

whether to allow or refuse an application to amend are well 

settled. An amendment would be allowed where the purpose of 

the amendment would result in the true issues between the 

parties to be determined. The amendments must not cause 

injustice to the other party/parties. There is no injustice to the 

other party if he can be compensated by appropriate orders as to 

costs. (per Lord Brandon in Ketteman & Ors v Hansel Properties 

Ltd & Ors [1987] AC 189 at p212.   

 

It should not be refused solely because they have been 

made necessary by the honest fault or mistake of the party 

applying for leave to make them. It is not the function of the 

Court to punish parties for mistakes which have been made in 

the conduct of their cases by deciding otherwise that in 

accordance with their rights. However blameworthy may have 

been a party's failure to plead the subject matter of a proposed 

amendment, and however late the application for leave to make 

such amendment may have been, the application should, in 
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general, be allowed, provided that allowing it will not prejudice 

the other party.  

 

Whether it would be unjust to grant leave to amend 

required a balancing of the applying party’s need to amend and 

the prejudice to the opposing party's interest. ‘Prejudice’ in this 

context, is whether the defendant in this case will or may have 

difficulty in defending the claim, specifically at the trial. For any 

relevant prejudice to be found it must constitute prejudice 

resulting from the amendment, either in the sense that the 

defendants, in reliance on the claim originally made, altered their 

position so as to make it more difficult to defend the new claim 

now made.  

 The Federal Court in Yamaha Motor Co Ltd v Yamaha 

Malaysia Sdn. Bhd. & Ors(1983) 1 MLJ 213 held whether there 

would be injustice would depend on three questions being 

answered in the affirmative. The application was bona fide. 

Delay in making application is not bona fides.  Any prejudice 

caused to the other side can be compensated by costs. The 

amendments would not in effect turn the suit from one 

character into a suit of another and inconsistent character (See 

Bukit Waha Quarry Sdn Bhd v Teguh Permata Sdn Bhd [2000]1 

CLJ 781). 

From the Grounds of Decision it is evident that the High 

Court Judge had examined carefully each and every one of the 
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proposed amendments.  The Judge was satisfied that the 

proposed amendments will not change the suit into one of a 

different character. The Plaintiff’s claim in the original Statement 

of claim was for professional fees for the Project, and the new 

alternative claim sought to be introduced remain that of 

professional fees for the same project and arises from the same 

contract.  The amendments sought are based on existing facts 

which are substantially the same facts as the original claim. 

The learned Judge accepted the explanation given by the 

Plaintiff that the proposed amendments arose out of the 

documents produced by the Defendant in the exchange of 

documents exercise.  The Defendant’s documents filled up the 

missing pieces and the Defendant would not be prejudiced as 

these documents had been in their possession at all times.  On 

the allegation of delay, the Judge held that a delay of about four 

months from the date of exchange of documents (early 

December 2003) to the date of filing of the application to amend 

was not inordinate. The Plaintiff’s explanation of many 

employees involved in the project and the fact that many had 

resigned since the abandonment of the project, and inability to 

locate the files and documents were good reasons why the 

proposed amendments could not be filed earlier. 

 

Upon examining the proposed amendments in detail the 

High Court Judge was of the following view: the new paragraphs 

3 to 5 are facts referred to in brief in paragraph 3.3 of the 
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Defence. The new paragraph 7 is also a fact referred to in 

paragraph 3.2 of the Defence.  The new paragraph 10 refers to 

a fact that was previously mentioned in the original paragraph 5 

of the Statement of Claim, and also referred to in paragraph 6.4 

and 6.7 of the Defence. The new paragraph 14 is referred to in 

paragraph 7.1 and 7.2 of the Defence.  The new paragraph 16, 

17 and 18 contain facts referred to in paragraphs 6.6 and 6.7 of 

the Defence.  The new paragraph 19 is referred to in paragraph 

21.2 and 21.3 of the Defence. The new paragraphs 22 to 27 are 

facts referred to in paragraphs 12.1 and 12.2 of the Defence. 

The amendments to paragraphs 11 and 12 are for tidying up 

purposes.  

 

The proposed new paragraphs 21, 22, 28 and 29 were 

relevant and has been pleaded in the Statement of Claim due to 

Plaintiffs’ lack of documentation and records.  Additionally, the 

new paragraph 22 seeks to correct the position caused by a 

departure in pleadings in paragraph 23 of the Reply dated 

11.6.2003.   

 

As to new paragraphs 32 and 33 of the Statement of 

Claim, the Defendant's objection that the amendments result in 

the introduction of a new cause of action would only apply to the 

amendments in paragraphs 32 and 33, and not to the other 

amendments.  He was of the view that the objection that the 

Plaintiff is introducing a new cause of action is misconceived as 
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the Plaintiff was merely seeking to introduce a new alternative 

remedy for damages for breach of contract, not a new cause of 

action.  His analysis was that the amendments which the Plaintiff 

was seeking were based on existing facts which are substantially 

the same facts as the original claim.   

 

We are of the view the learned Judge had applied the 

correct principles and agree with his views. We see no reason 

for interfering with the exercise of his discretion. We are in 

agreement that the Plaintiff had produced sufficient, material and 

cogent reasons as set out in the supporting affidavits for the 

proposed amendments.  The Judge had not erred in accepting 

the explanation for the delay when allowing the proposed 

amendments. The proposed amendments clearly clarifies the 

relevant facts to enable the issues to be determined by the Court 

and certainly material and relevant as a response to the 

Defendant's Statement of Defence dated 11.6.2003. We agree 

they are not futile amendments. The Amended Statement 

clarified and elaborated the original grounds, and instead of 

causing prejudice to the Defendants, were of benefit to the 

Defendants.  We are of the view that a Plaintiff can put forward 

alternative remedies and need only make an election at point of 

judgment. 

 

For these reasons the High Court Judge’s decision dated 

12.10.2004 was affirmed. The appeal is dismissed with costs. 
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The deposit to the Respondent to account of taxed costs. 

 

 

    ZALEHA ZAHARI 
                                                    Judge 
                                              Court of Appeal 
                                                        Malaysia 
 

Dated: 17 December 2008  
____________________________________________________ 
 
Note: 
 
For the Appellant      …    Dato’ RR Sethu 
                                         Tetuan R R Sethu 
                                         28th Floor, Maju Tower 
                                         1001 Jalan Sultan Ismail 
                                          50250 Kuala Lumpur 
 
For the Respondent   …  Tunku Alina Alias 
                                         Tetuan Wong Lu Peen & Tunku Alina 
                                         21-6, Block B,  
                                         The Boulevard Mid  Valley City 
                                         Lingkaran Syed Putra 
                                         59200 Kuala Lumpur 

 


