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DALAM MAHKAMAH RAYUAN MALAYSIA 
(BIDANGKUASA RAYUAN) 

RAYUAN SIVIL NO: W-02-4-2005 
 

ANTARA 
 

1. ABDUL RASHID BIN MAIDIN  
2. NORLIA BT. SHAMSUDDIN 
3. SEMPURNA CEKAP SDN. BHD.                     …    PERAYU- 
4. USAHA SAMA TIMUR BARAT SDN. BHD.          PERAYU 
 

DAN 
 

LIAN MONG YEE                                                       …    RESPONDEN 
        

[Dalam Perkara Mahkamah Tinggi Malaya di Kuala Lumpur 
  (Bahagian Dagang) 

Mahkamah Tinggi Shah Alam Saman Pemula No. MT1-24-786-97 
 

Di dalam Perkara Perintah Persetujuan yang 
dimasukkan di dalam Mahkamah Tinggi 
Kuala Lumpur No. D1-22-16-96 
                                                                 Dan 
 
Di dalam Perkara Kaedah-Kaedah 
Mahkamah Tinggi 1980 
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Antara 
 

1. Abdul Rashid bin Maidin                  
2. Norlia bt. Shamsuddin 
3. Sempurna Cekap Sdn. Bhd.          …  Plaintif- 
4. Usaha Sama Timur Barat Sdn. Bhd.                           Plaintif 
 

Dan 
 
Lian Mong Yee                                                               …  Defendan]                   
 
 
 
 Coram:      Abdul Aziz bin Mohamad, J.C.A. [Now F.C.J.] 
                         Hashim bin Dato’ Hj. Yusoff, J.C.A. [Now F.C.J.] 
                         Zulkefli bin Ahmad Makinudin, J.C.A. 

 

JUDGMENT 

 

Introduction 

 

 This is an appeal by the plaintiffs against the decision of the 

High Court at Kuala Lumpur in dismissing the plaintiffs’ 
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application filed by way of Summons In Chambers dated 22nd 

April 2004 wherein the plaintiffs had sought the following orders: 

 

(1) that there are live issues to be determined and tried in 

the Shah Alam High Court Originating Summons No. 

MT1-24-786-97. 

(2) the Shah Alam High Court Originating Summons No. 

MT1-24-786-97 be consolidated and/or heard and tried 

together with Kuala Lumpur High Court Suit No. D1-

22-16-96. 

(3) that upon and in the event this Honourable Court grants 

prayers 1 and 2 above, the following consequential 

orders be granted: 

(a) the Originating Summons in the Shah Alam High 

Court Originating Summons No. MT1-24-786-97 

be converted into a Writ Action; 

(b) that the two affidavits in the said Shah Alam High 

Court Originating Summons No. MT1-24-786-97 
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namely the Affidavit of Abdul Rashid Bin Maidin 

affirmed on 19.12.1997 and the Affidavit of Lian 

Mong Yee affirmed on 7.1.1998, shall stand as 

pleadings whereby the Affidavit of Abdul Rashid 

Bin Maidin affirmed on 19.12.1997 shall stand as 

Statement of Claim and the Affidavit of Lian 

Mong Yee affirmed on 7.1.1998 shall stand as 

Defence;  and 

(c) the documents annexed and enclosed in the 

Affidavit of Abdul Rashid Bin Maidin affirmed 

on 19.12.1997 and the Affidavit of Lian Mong 

Yee affirmed on 7.1.1998 of the said Shah Alam 

High Court Originating Summons No. MT1-24-

786-97, shall respectively stand as the Plaintiffs’ 

Bundle of Documents and the Defendant’s Bundle 

of Documents. 

(4) costs in the cause. 
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(5) such further and other orders, directions and relief as 

this Honourable Court deems fit and just. 

 

Background Facts 

 

 The relevant background facts of the case which are not 

disputed by the plaintiffs and the defendant are as follows: 

 

(1) The defendant filed an action against the plaintiffs in 

Suit No. D1-22-16-1996 in the Kuala Lumpur High 

Court [“the D1 Action”] claiming inter alia specific 

performance of an agreement dated 20 October 1995, 

alternatively, a refund of the sum of RM7.5 million 

paid by him and damages. 

(2) The D1 Action was fixed for trial on 15 October 1996.  

On that day, a Consent Judgment was recorded 

whereby the plaintiffs agreed to pay the defendant the 

sum of RM32.1 million in full and final settlement.  It 
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was a term of the Consent Judgment that the defendant 

will write to the relevant authorities for permission to 

withdraw the complaints and police reports lodged by 

him against the plaintiffs or some of them (“the term 

relating to the police reports”). 

(3) Pursuant to the Consent Judgment, the defendant only 

received payment of the sum of RM5.1 million and the 

plaintiffs thereafter defaulted in making payment of the 

balance sum. 

(4) Upon the plaintiffs’ default, the defendant commenced 

bankruptcy and winding up proceedings against the 

plaintiffs. 

(5) In December 1997, the plaintiffs filed an Originating 

Summons [“OS”] in the Shah Alam High Court vide 

Originating Summons No. MT1-24-786-1997 [“the 

Shah Alam OS”] against the defendant to set aside the 

Consent Judgment on the ground that it amounted to an 

illegal agreement to stifle prosecution.  That allegation 
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was based on the term relating to the police reports in 

the Consent Judgment. 

(6) The prayers in the Shah Alam OS were as follows:- 

(a) that the Consent Judgment in the D1 Action be set 

aside; 

(b) that the D1 Action be transferred to the Shah 

Alam High Court for trial; 

(c) that all execution proceedings by the defendant be 

set aside; and 

(d) that the payment of RM5.1 million paid pursuant 

to the Consent Judgment be deposited into court 

or repaid to the plaintiffs. 

(7) The plaintiffs succeeded in the Shah Alam OS and 

obtained orders in terms of the OS on 17 April 1998.  

The Court ordered that the Consent Judgment be set 

aside, the D1 Action be transferred to the Shah Alam 

High Court and the sum of RM5.1 million be paid into 

Court. 
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(8) Upon appeal by the defendant to the Court of Appeal, 

the Court of Appeal on 20 August 2000 affirmed the 

order of the setting aside of the Consent Judgment on 

the ground that it amounted to an illegal agreement to 

stifle prosecution but set aside the other consequential 

orders made by the learned High Court Judge, including 

the order for transfer of the D1 Action to the Shah 

Alam High Court and the order for the payment of the 

RM5.1 million into the Shah Alam High Court. 

(9) The defendant’s application to the Federal Court for 

leave to appeal against part of the decision of the Court 

of Appeal was refused by the Federal Court. 

(10) Upon an application by the plaintiffs, the learned Judge 

of the High Court at Shah Alam on 28 October 2002 

made an order that whether there was a live issue or not 

in the Shah Alam OS should be decided by the Kuala 

Lumpur High Court in the D1 Action and that the Shah 

Alam OS be transferred to the D1 Action.  It was 
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further ordered that the Shah Alam High Court shall 

administratively transfer the Shah Alam OS to the  

Registry of the Kuala Lumpur High Court Commercial 

No. 1.   

(11) Thereafter, on 22 April 2004, the plaintiffs filed a 

Summons in Chambers in the Shah Alam OS for orders 

inter alia that there are still live issues to be determined 

and tried in the Shah Alam OS, that the Shah Alam OS 

be consolidated and tried together with the D1 Action 

and for the conversion of the Shah Alam OS into a writ 

action [“the plaintiffs’ application”]. 

(12) The plaintiffs’ application was dismissed with costs by 

the learned Judge in the D1 Action on 24 November 

2004 after hearing submissions.  The plaintiffs now 

appeal to this Court against the decision of the learned 

Judge in the D1 Action. 

 

 



 10

Decision On Appeal 

 

 We heard the appeal by the plaintiffs on 11.10.2005 and we 

dismissed it.  We now give the reasons for our decision as follows: 

 

 The so-called ‘live’ issue to be determined and tried as 

contended by the plaintiffs relates to their claim for the sum of 

RM5.1 million which was paid to the defendant pursuant to the 

Consent Judgment which was set aside by the Shah Alam High 

Court on 17 April 1998.  We noted that in the Shah Alam OS, 

learned Counsel for the defendant had submitted that even if the 

Consent Judgment amounted to an illegal agreement, the parties 

were in pari delicto and the loss must lie where it falls and the 

plaintiffs were not entitled to any refund of the RM5.1 million. 

[See page 193 of Appeal Record].  However, the learned Judge in 

the Shah Alam OS held in his judgment that pursuant to s 73 of the 

Contracts Act, what was required to be shown was the presence of 

coercion in a general sense.  His Lordship amongst others held that 
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the RM5.1 million was paid pursuant to an agreement which was 

found to be stifling prosecution, the position of the parties was 

unequal and the parties were not in pari delicto.  His Lordship 

accordingly ordered the RM5.1 to be deposited into court pending 

the disposal of the D1 Action.  It is pertinent to note on this point 

that in the Court of Appeal, Gopal Sri Ram, JCA in delivering the 

judgment of the Court relating to this case had this to say on the 

issue of coercion: 

 

“However, that is not the case here.    As I have pointed 

out during argument, there is nothing in the judge’s 

judgment that finds such facts [on coercion].  Indeed, 

respondents’ counsel conceded that to be the case.  As 

against that, there is the admission by the respondents 

that they asked for the term [relating to the police 

reports].  There may have been coercion.  There may 

not.  It is not a matter upon which a finding can be 

made on mere affidavit evidence.  I think there is much 
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force in the appellant’s argument that relief in respect 

of the repayment ought to have been denied at least on 

the ground that the respondents had not proved 

coercion within s 73 of the Contracts Act.  But I think 

that relief on this count should be denied on the 

additional ground also advanced by the appellant, 

namely, that the respondents were in pari delicto.  The 

oppression and abject submission that was present in 

Smith v. Cuff is simply absent here.  Accordingly, I 

come to the conclusion that so much of the judge’s 

order that requires the appellant to pay the sum of 

RM5.1 million must be set aside.”  [See pages 222-223 

of Appeal Record]. 

 

 We were of the view, based on the above observation made 

by the Court of Appeal, that the High Court in the Shah Alam OS 

ought to have denied the plaintiffs’ prayer for the refund of the 

RM5.1 million on two grounds. Firstly, the plaintiffs had simply 
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failed to prove that it was paid under coercion; and secondly, the 

parties were in pari delicto and the loss must lie where it fell and 

the court ought not to have assisted any party to the illegal 

agreement.  It was also our judgment that the plaintiffs’ application 

filed by way of Summons in Chambers on 22nd April 2004 was 

misconceived and defective.  We found that by then the High 

Court in the Shah Alam OS was functus officio upon making the 

final order dated 17 April 1998 on the conclusion of the hearing of 

the OS, since the order had already been drawn up and perfected.  

It is also to be noted that the Court of Appeal had set aside that part 

of the order of the High Court relating to the RM5.1 million on the 

additional ground that the parties were in pari delicto.   It 

amounted to a decision by the Court of Appeal that the sum was to 

remain with the defendant.  There was therefore no longer any live 

issue relating to that sum in the Shah Alam OS. 
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 It is trite law that after a judge has made a final order which 

has been perfected, he is functus officio and has no jurisdiction to 

amend or vary his order or re-hear the issues, save under the slip 

rule or where the order can be said to be a nullity.  [See the case of 

Gai Hin Refrigeration Sdn. Bhd. v. Kamanis Holdings Sdn. 

Bhd. (2005) 1 MLJ 57].  Furthermore we took the view that an 

action filed by way of an originating summons is an originating 

process, while a summons in chambers is a subsidiary process 

which draws its life from the originating process.  In the context of 

the present case, when the originating process was fully heard and 

finally disposed of, the cause of action was extinguished and no 

further application of a fresh and substantial nature might be made 

by the plaintiffs by way of a summons in chambers save those 

specifically permitted or directed by the original orders of the 

Court.  [See the case of Hengwell Development Pte Ltd v. Thing 

Chiang Ching (2003) 3 SLR 84].  It was equally clear that the 

High Court would in any event have no jurisdiction to order the 

conversion of the OS into a writ action after the OS had been 
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finally disposed of and the appeal against the order of the High 

Court also finally disposed of by the Court of Appeal. 

 

Conclusion 

 

 For the reasons stated we dismissed the plaintiffs’ appeal 

with costs and made an order that the deposits be paid to the 

defendant to account of taxed costs. 

 

      (DATO’ ZULKEFLI BIN AHMAD MAKINUDIN) 
                        Judge 
            Court of Appeal 
Dated:    18 September 2007.      
 
Counsel for the Appellants: 

Mr. K. S. Narayanan and Mr. A. Vishnu Kumar 

Solicitors for the Appellant: 

Messrs. K. S. Narayanan Associates 

Counsel for the Respondent: 

Mr. K. Ananthan and Ms. C. L. Wong 

Solicitors for the Respondent: 

Messrs. Skrine 


