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JUDGMENT

This appeal is against the decision of the learned High Court
Judge at Kuala Lumpur allowing the respondent chargee’s application
for an order of sale of the appellant’s land under section 256 of the

National Land Code (NLC) to recover the sum of RM1,204,142.27
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allegedly due and owing to the respondent as at 30.6.97 in respect of
loan facilities granted by respondent to the appellant and to Jothy’s
Restaurant for her benefit. 3 legal charges were executed by the
appellant over the said land as security, one for each of the 3

facilities.

2. We did not hear oral arguments of counsel due to constraint of
time but by consent of both parties written submissions were

submitted to us for consideration and decision.

3. Only 2 issues are raised on behalf of the appellant in this appeal.
They are :

(i) That the learned Judge, on the respondent’s
preliminary objection, rejected the appeallant’s

affidavit in reply, and

(i) There is cause to the contrary in that the respondent
failed to comply with the mandatory requirements of
0. 83 R. 3(3)(c) of the Rules of the High Court 1980
(RHC).



Rejection of Affidavit in Reply

4, Having given due notice to the appellant of the preliminary
objection, the respondent argued that the appellant’s affidavit in reply
(Enclosure 8), purportedly an affidavit of the appellant as averred in
paragraph 1 therein, was in fact affirmed not by the appellant but by
one Sivajothy a/p Nagalingam. This is said to be a clear breach of the
requirement of O. 41 r 1 (7) RHC which reads :

“(7) Every affidavit must be signed by the deponent and
the jurat must be completed and signed by the person

before whom it is sworn.”

5.  The learned Judge found the point well taken and rejected
Enclosure 8 holding that there was totally no nexus between the two
persons. Even assuming the person affirming was the appellant,
nothing was said in Enclosure 8 to that effect. The learned Judge
further, in view of such rejection, refused to consider the averments in
Enclosure 8 which the appellant sought to rely on in her subsequent

affidavit (Enclosure 11).



6. It is submitted on behalf of the appellant that she had in fact
acknowledged in Enclosure 11 that Enclosure 8 was affirmed by her.
It is further submitted that the respondent knew that Sivajothy a/p
Nagalingam and Sathunavakey @ Kanagaratnam Sivajothy refer to
the same person as the relevant loan application was made in the

name of Sivajothy a/p Nagalingam.

7. Learned counsel further refers to the respondent’s First
Affidavit in Reply which at para 7.2.1 states that the appellant
Sathunavakey @ Kanagaratnam Sivajothy applied for and signed the
loan applications exhibited as “J-10° which application forms were in
fact made and signed by Sivajothy d/o Nagalingam. The respondent
is alleged to have acted mala fide in raising the preliminary objection

as they knew very well that the two names refer to the same person.

8. | have no hesitation in finding that the learned Judge acted in
haste when rejecting Enclosure 8. He had all the evidence before him
to show that the two names refer to the same person . The appellant

herself acknowledged that Enclosure 8 was her affidavit and the loan



application was signed by the same person. The respondent’s
affidavit in fact exhibited all 3 charge documents J1, 2 and 3 in the
appellant’s name with the same identity card no. 8072178 and address
as those of Sivajothy d/o Nagalingam the applicant in exh. J-10. All
these documents in fact bear the same signature of K. Sivajothy who
must be one and the same person. The learned Judge had clearly

erred and the appellant therefore succeeds on this ground.

Cause to the contrary

Q. The appellant’s other point is the respondent’s alleged failure
to comply with O0.83 r 3(3) of the RHC. The respondent’s
Originating Summons was issued on 2.10.97 but in the supporting
affidavit dated 1.10.97 the overdue interest and the amounts due and
owing, in the respective charges were calculated only up to 30.6.97.
The subsequent supplementary affidavits merely updated the overdue
amounts up to the next hearing dates of the application. It is
submitted, on the authority of DIAMOND PEAK SDN BHD .
UNITED MERCHANT FINANCE BHD (2003) 2 CLJ 8 EA,, that
this is a fatal non-compliance with the mandatory requirement of O.

5



83 r 3 (3) (c) and r 3 (6). The same issue is said to have been
similarly decided earlier in CITIBANK NA v. IBRAHIM BIN
OTHMAN (1994) 1 MLJ 608 which decision was endorsed by the
Federal Court in MAIMUNAH BTE MEGAT MONTAK .

MAYBAN FINANCE BHD (1996) 3 CLJ 9.

10.  In the oft quoted case of LOW LEE LIAN v. BAN HIN
LEE (1997) 1 AMR 1036, Gopal Sri Ram JCA listed non-compliance
with O. 83 r 3 (3) in the second category of cases where cause to the
contrary within section 256 (3) of the NLC may be established. |
quote him at page 1037 :

“These are the following categories of cases where cause
to the contrary within s. 256 (3) of the NLC may be

established :-

(i) Firstly ..................

(i) Secondly, a chargor may show cause to the
contrary within s. 256 (3) of the Code by
demonstrating that the charge has failed to

meet the conditions precedent for the making



of an application and order of sale,
................... Similarly when the notice
demands sums not lawfully due from the

charge.

(i) Thirdly, ...oevveeenn. ”

And at page 1038 :

11.

“ A judge hearing an application under s. 256 must
bear in mind that the procedure under the section is meant
to be speedy and summary in nature. Therefore, the trial
judge must first be concerned with whether the chargee
has given the appropriate statutory notices as stipulated in
the NLC. Next, he must ensure that the procedural
requirements prescribed by Order 83 of the Rules of
the High Court 1980 has been complied with. Then he
Is concerned with the very narrow question whether the
material produced before him by the charger constitutes

‘case to the contrary’ . ” (the emphasis is mine)

0. 83 r 3(3) RHC reads as follows:

“ (3) where the plaintiff claims delivery of
possession the affidavit must show the circumstances

under which the right to possession arises and,



except where the Court in any cases or class
otherwise directs, the state of the account between
the charger and chargor with particulars of —

(a) The amount of the advance;
(b) The amount of the repayments;

(c) The amount of any interest or installments in
arrear at the date of issue of the originating

summons and at the date of the affidavit; and

(d) The amount remaining due under the charge. ”

And 0. 83 r. 6 states :
“ (6) When the plaintiff claims payment of money
secured by the charge, the affidavit must prove that
the money is due and payable and give the

particulars mentioned in paragraph (3). ”

12.  In CITIBANK N A v. IBRAHIM BIN OTHMAN (supra)
it was held that on a reading of O 83 rr (1)(a), (b), (c), 3(3) and 3(6)
together, it was incumbent on the plaintiff to provide the statutory
particulars in the first affidavit. To quote Shanker J (as he then was)
in that case, “The objective of O. 83 r 3 is to enable the defendant to
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know at least by the date the originating summons is filed, what is the
exact sum he is legally liable to pay so that he can make up his mind
to contest or pay up. If there is a dispute as to the amount payable,
the court must be able to say precisely when making the order ‘the
total amount due to the chargee at the date on which the order is
made. These words are from s. 257(1(c) of the National Land Code
1965 and they are mandatory.” The Federal Court approved the ratio

in that case in MAIMUNAH BTE MEGAT MONTAK (supra).

13.  This Court when visiting the same issue in DIAMOND
PEAK SDN BHD (supra) held that the respondent is required to
satisfy the requirements in paragraph (3)(c) of O 83 r 3 in that the
originating summons and the affidavit must state the amount of any
interest or instalments in arrear as at the date of the issue of the
originating summons and the date of the affidavit. Abdul Kadir
Sulaiman JCA (as he then was) in delivering the judgment of that
court states :

“The originating summons in this case was issued and the

affidavit in support was dated on 20 March 1986
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respectively. However, the figures given in the summons
and the affidavit relate to the outstanding sum together
with overdue interest due and owing by the appellant to
the respondent as at 17 January 1986 with further interest
to be calculated from 18 January 1986 till date of full
payment, and not the position as at 20 March 1986 as so
required by paragraph (6) read with paragraph (3)(c) of
O.83r 3 of the RHC. ............. There was, however, a
supplementary affidavit affirmed by the general manager
of the respondent dated 18 September 1986. But, the
position of the outstanding balance of money due and
owing by the appellant to the respondent on the said
charge given was as at 22 September 1986 which failed to
cure the defect in non-compliance with the necessary

paragraphs earlier mentioned.”

14.  The respondent in that case was held to have clearly failed to
comply with the mandatory requirements of O. 83 r 3(3)(c) and 3(6)
RHC which constituted an additional ground for allowing the

chargor’s appeal.
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15.  The situation is no different in the present case. The amounts
of interest in arrears are calculated only up to 30.6.97, and the same
date is used for the amounts due and owing under the charges, instead
of the dates of issue of the originating summons on 2.10.97 or of the
supporing affidavit on 1.10.97. The supplementary affidavits filed by
the respondent thereafter, as in the cases cited, fail to cure the defect
in the aforesaid non-compliance. This ground of appeal must

therefore likewise succeed.

16.  For the aforesaid reasons, | would allow the appellant’s appeal
with costs and set aside the Order of Sale made by the learned trial

judge. Deposit is refunded to the appellant.

17.  This appeal was heard by a panel of three judges of this court
when we reserved judgment. Our learned brother, Abdul Kadir
Sulaiman, JCA the Chairman of the Court, had since retired leaving
the two of us to determine the appeal by virtue of section 42(1) of the

Courts of Judicature Act 1964. My learned brother Azmel Haji

11



Maamor, JCA had read this judgment in draft and registered his

agreement. Order accordingly.

Dated : 26.10.2007

TENGKU DATO’ BAHARUDIN SHAH BIN TENGKU MAHMUD

Hakim Mahkamah Rayuan
Putrajaya.

Satvinder Singh for the appellant
(Solicitors : T/n Manjeet & Assoc.)

Phang Sweet Ping for the respondent
(Solicitors : T/n Albar Zulkifli & Yap)

12



