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DALAM MAHKAMAH PERSEKUTUAN MALAYSIA 
(BIDANGKUASA RAYUAN) 

RAYUAN JENAYAH NO. 05-137-2008 (W) 
 

ANTARA 

MANOHARAN A/L MALAYALAM                          …    PERAYU     
 

DAN 
 

1.  MENTERI DALAM NEGERI, MALAYSIA       …    RESPONDEN- 
2. PENGUASA, TEMPAT TAHANAN                          RESPONDEN 

PERLINDUNGAN TAIPING, PERAK 
 
 

[Dalam Mahkamah Tinggi Malaya di Kuala Lumpur 
Permohonan Jenayah No. 44-33 Tahun 2008 

 

Antara  

Manoharan a/l Malayalam                                       …  Pemohon 

Dan 

1.  Menteri Dalam Negeri, Malaysia                        …  Responden- 

2. Penguasa, Tempat Tahanan                                    Responden] 
Perlindungan Taiping, Perak 

 
Coram:      Nik Hashim bin Nik Ab. Rahman, FCJ 
                  Augustine Paul, FCJ 
                  Zulkefli bin Ahmad Makinudin, FCJ  
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JUDGMENT OF THE COURT 

 

This is an appeal by the appellant against the decision of the 

learned Judge of the High Court in Kuala Lumpur who dismissed the 

appellant’s application for a writ of habeas corpus vide Criminal 

Application No. 44-33-2008.  We heard the appeal on 17th February 

2009 wherein we dismissed the appellant’s appeal.  We now give our 

reasons in arriving at our decision. 

 

Background Facts 

 

The relevant background facts and chronology of events 

leading to the present appeal by the appellant are as follows: 

 

On 13th December 2007, the appellant was detained in 

Kamunting Detention Camp under the Internal Security Act 1960 

[“ISA”] and is still currently being detained there.  He first filed for a 

writ of habeas corpus at the High Court in Kuala Lumpur vide 

Criminal Application No. 44-90-2007 [“the First Application”] on 19th  

December 2007 challenging the validity of his detention under the 

ISA.  The High Court dismissed the First Application on 26th February 

2008 and held his detention to be lawful.  The appellant appealed to 

the Federal Court vide Criminal Appeal No. 05-21-2008 (W) against 

the said decision of the High Court.  On appeal the Federal Court 

ruled inter alia that the detention order was validly issued under 

section 8 of the ISA and dismissed the appeal on 14th May 2008.  
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Dissatisfied with the outcome, the appellant filed another writ of 

habeas corpus vide Criminal Application No. 44-10-2008 in Ipoh High 

Court on 30th May 2008 [“the Second Application”].  The application 

was dismissed by the Ipoh High Court on 8th September 2008.  The 

appellant filed the third application for a writ of habeas corpus on 8th  

August 2008 vide Criminal Application No. 44-33-2008 [“the Third 

Application”] which is the subject matter of the present appeal.  The 

reasons given by the appellant in support of his Third Application as 

affirmed in his affidavit on 8th August 2008 may be summarized as 

follows: 

(1)     the appellant being the elected representative to the 

Selangor State Legislative Assembly [“ADUN”] could not 

have committed any act in any way that causes threat to 

the national security.  Therefore, according to him the first 

respondent was wrong in issuing the detention order 

dated 13th December 2007; 

(2)      due to his continuous detention the appellant could not 

contribute to the people who voted him in; 

(3)      the appellant was not allowed to attend the sittings of the 

Selangor State Legislative Assembly scheduled for the 

22nd, 23rd and 26th May, 2008 and he was forced to take 

leave which he claimed had tarnished the democratic 

process; 

(4)     the appellant is yet to get a reply to his request to attend 

the Selangor State Legislative Assembly; and 

(5)     the role played by Mohd Irza Bin Dahari in signing the 

exhibit “MM-3” (letter informing the appellant that his 
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request to be allowed to attend the Selangor State 

Legislative Assembly had been rejected by the first 

respondent) and the allegation of facts of the Detention 

Order which was also signed by him had caused a conflict 

of interest. 

 

At the outset of the hearing of the Third Application before the 

learned Judge of the High Court, the Senior Federal Counsel 

appearing for the respondent raised a preliminary objection that none 

of the grounds in support of the application falls under the ambit of an 

application for habeas corpus of a person detained under section 8 of 

the ISA.  After hearing both parties, the learned Judge allowed the 

preliminary objection and dismissed the appellant’s application for the 

writ of habeas corpus.  The learned Judge of the High Court in his 

judgment had stated that none of the above reasons relate to any 

procedural non-compliance on the part of the first respondent in 

issuing the detention order dated 13th December 2007.  Even 

assuming that the above allegations by the appellant were true, the 

learned Judge found that they still cannot be the basis for issuing a 

writ of habeas corpus because those allegations or grounds were not 

related to the legality of his detention under the ISA. 

 

Res Judicata 

 

At the commencement of the hearing of the appeal before us, 

we directed learned Counsel for the appellant and the Senior Federal 

Counsel for the respondents to submit whether the common law 
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doctrine of res judicata applies to the appellant’s case.  We took this 

stand having noted that there are successive applications for a writ of 

habeas corpus made by the appellant after the Federal Court had 

dismissed the appellant’s appeal under the First Application. 

 

Res Judicata is defined in Black’s Law Dictionary, Seventh 
Edition as follows: 

“[ literally in Latin ‘a thing adjudicated]  1.  An issue that 

has been definitively settled by judicial decision.   2.  An 

affirmative defence barring parties from litigating a second 

lawful lawsuit on the same claim, or any other claim 

arising from the same transactions and that could have 

been – but was not raised in the first suit.   The three 

essential elements are (1)  an earlier decision on the 

issue  (2)  a final judgment on the merits, and (3)  the 

involvement of the same parties, or parties in privity with 

the original parties.  Restatement (Second) of Judgments 

ss. 17, 24 (1982) – Also termed res adjudicata, claim 

preclusion. Cf. COLLATERAL ESTOPPEL. 

‘Res Judicata has been used in this section 

as a general term referring to all new ways 

in which one judgment will have a binding 

effect on another.  That usage is and 

doubtless will continue to be common, but 

it lumps under a single name two quite 

different effects of judgments.  The first is 

the effect of foreclosing any litigation of 
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matters that never been litigated, because 

of the determination that they should have 

been advanced in an earlier suit.  The 

second is the effect of foreclosing 

relitigation of matters that have once been 

litigated and decided.  The first of these, 

preclusion of matters that were never 

litigated, had gone under the name, “true 

res judicata” or the names “merger” and 

“bar”,  The second doctrine, preclusion of 

matters that have once been decided, has 

usually been called “collateral estoppel” 

Professor Alan Vestal has long argued for 

the use of the names “claim preclusion” 

and “issue preclusion” for these two 

doctrines [Vestal, Raitonale of 

Preclusion, 9 St. Louis U L.J. 29 (1964)], 

and this usage is increasingly employed by 

the Courts as it is by Restatement Second 

of Judgment”.  Charles Alan Wright, Law 

of Federal Courts s 100A, at 722-23 (5th 

ed. 1994).’” 

 

George Spencer Bower and Sir Alexander Kingcome 
Turner in their book “The Doctrine of Res Judicata” 2nd Edition 

at page 1 defined res judicata, inter alia, as follows: 
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“21.    In English jurisprudence a res judicata, that is to 

say a final judicial decision pronounced by a judicial 

tribunal having competent jurisdiction over the cause or 

matter in litigation, and over the parties thereto, disposes 

once and for all of the matters decided, so that they 

cannot afterwards be raised for re-litigation between the 

same parties or their privies.” 

 

The common law doctrine of res judicata has been incorporated 

into the statute law in Malaysia as can be found in section 25(2) of 

the Courts of Judicature Act 1964 [“CJA”] which confers additional 

powers to the High Court as set out in item 11 of the schedule to the 

CJA as follows: 

“11.  Power to dismiss or stay proceedings where the 

matter in question is res judicata between the parties, or 

by reason of multiplicity of proceedings in any Court or 

Courts the proceedings ought not to be continued.” 

 

Submission Of Parties 

 

Learned Counsel for the appellant submitted that a writ of 

habeas corpus is a public law remedy and it is a prerogative writ just 

as certiorari, prohibition and mandamus.  The grant of habeas corpus 

is therefore as of right and not in the discretion of the Court.  It was 

contended for the appellant that as a general rule the doctrine of res 

judicata does not apply to public law remedies.   On the issue of 

whether the doctrine of res judicata or constructive res judicata is 
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applicable when successive habeas corpus petitions or applications 

are filed, learned Counsel for the appellant referred to us the position 

under the Constitution of India and case laws in India.  In India it is 

enshrined in their Constitution that a detained person is at liberty to 

file application for habeas corpus to the Supreme Court irrespective 

of whether he had exhausted such right in the High Court by virtue of 

Article 32(2) which states as follows: 

“The Supreme Court shall have the power to issue 

directions or orders or writs including writs in the nature of 

habeas corpus, mandamus, prohibition, quo warranto and 

certiorari, whichever may be appropriate, for the 

enforcement of any of the rights conferred by this part.”  

 

Learned Counsel for the appellant cited to us the case of 

Abhay Shridhar Ambulkar v. S. V. Bhave, Commissioner of 
Police & Ors. [1991] 4 CLJ (Rep) 453 where the Indian Supreme 

Court allowed the Petitioner to raise new grounds under Article 32 of 

the Indian Constitution even though the previous application for a writ 

of habeas corpus was dismissed.  The Indian Supreme Court at page 

454 of the judgment had this to say: 

“Abhay Sridhar Ambulkar-petitioner has been detained 

under the National Security Act 1980 (the Act).  The order 

of detention dated 12 February 1990 was issued by the 

Commissioner of Police, Greater Bombay, who is 

respondent 1 in these cases.  The order was issued 

under section 3(2) of the Act with a view to preventing the 

petitioner from acting in any manner prejudicial to the 
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maintenance of public order.  The grounds of detention 

have been served to the petitioner along with the 

detention order.  The petitioner challenged the validity of 

his detention in the High Court of Bombay by means of a 

writ petition under Article 226 of the Constitution.  The 

High Court has dismissed the writ petition.  Against the 

judgment of the High Court, Special Leave Petition (Cri.) 

No. 1407 of 1990 has been preferred.  Simultaneously, 

the petitioner has filed Writ Petition (Cri.) No. 1248 of 

1990 under Article 32 of the Constitution challenging the 

same order of detention by raising a new ground which 

have not been taken before the High Court. 

We have heard Counsel for the petitioner, perused 

grounds of detention and the judgment of the High Court.  

The High Court has properly considered all the questions 

raised and we are in agreement with the conclusion 

reached by the High Court.  The special leave petition is, 

therefore, rejected.” 

 

Learned Counsel for the appellant submitted that based on the 

above case law authority from India the doctrine of res judicata does 

not apply to the facts and circumstances of the present case.  The 

appellant contended that he is raising new grounds under the Third 

Application on the basis that he is now an ADUN.  To the appellant 

his applications for a writ of habeas corpus under the First Application 

and the Second Application were dismissed by the High Court on 

different grounds. 
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For the respondents, the learned Senior Federal Counsel 

submitted that in England prior to the coming into force of the English 

Administration of Justice Act 1960, the outcome of habeas corpus 

applications is not considered as a decision.  Therefore it is 

permissible for detained persons who were not successful in the first 

attempt to obtain writ of habeas corpus to file subsequent habeas 

corpus applications.  This issue was canvassed in Re Hastings 
(No.2) [1958] 3 All ER 625, Re Hastings (No. 3) [1959] 1 All ER 
698 and on appeal [1959] 3 All ER 221, C.A.  However, such a 

position ceased immediately after section 14(2) of the English 

Administration of Justice Act 1960 came into force which reads as 

follows: 

“Notwithstanding anything in any enactment or rule of law 

where a criminal or civil application for habeas corpus has 

been made by or in respect of any person, no such 

application shall again be made by or in respect of that 

person on the same grounds, whether to the same Court 

or Judge or to any other Court or Judge unless fresh 

evidence is adduced in support of the application.” 

 

Learned Senior Federal Counsel for the respondents further 

submitted that we should not readily rely on the law of other 

jurisdictions in relation to the application of the doctrine of res judicata 

in Malaysia and that it is imperative for us to look into our own laws.  

On this point learned Senior Federal Counsel referred us to the case 

of Lee Kew Sang v. Timbalan Menteri Dalam Negeri, Malaysia & 
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Ors. [2005] 3 CLJ 914 wherein Abdul Hamid bin Mohamad FCJ 

(as he then was) at page 932 had this to say: 

“Regarding the cases referred to by learned counsel for 

the appellant, we do not think it is necessary for us to 

consider the two Indian cases.  They are decided 

according to the laws in India.  It is always very 

dangerous to quote passages from judgments, especially 

from other jurisdictions, and apply them without knowing 

and considering the relevant written laws in such 

jurisdictions and without paying sufficient attention to our 

own written laws.  Such reliance can lead our law astray 

as has happened in the past.” 

 

    Decision 

 

We noted that the thrust of the argument made by learned 

Counsel for the appellant before us is that after the issuance of the 

detention order by the first respondent on 13th December 2007 and 

after the dismissal of the appellant’s First Application for a writ of 

habeas corpus by the High Court on 26th February 2008, he had been 

elected as an ADUN.  To the appellant this is one of the new grounds 

in filing the Third Application.  According to him, being an ADUN he 

would not have committed any act that causes a threat to the national 

security and that due to his continuous detention he could not carry 

out his responsibilities to the people who had voted for him. 
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It is our judgment that the inclusion of the common law doctrine 

of res judicata in item 11 of the Schedule under section 25(2) of the 

CJA reflects the intention of our legislators in formulating a policy to 

address the issue of multiplicity or overlapping of legal proceedings.  

In this regard reference may be made to Superintendent of Pudu 
Prison & Ors. v. Sim Kie Chon [1986] CLJ (Rep) 256 where 
Abdoolcader SCJ, said at page 261: 

“The earlier action instituted by the respondent on 2 July 

1985 and which was struck out sought relief on the 

ground of discrimination in breach of Article 8 of the 

Constitution but in the present proceedings the grounds 

for relief have been augmented and declarations sought 

to the effect we have indicated earlier.  The appellants 

plead res judicata in this regard and we think the point is 

well taken and is supported by authority, and we would 

refer to the pronouncement of the Privy Council in 

Hoystead & Ors. v. Commissioner of Taxation [1926] 

AC 155 (at pp. 165 – 166) and a catenation  of cases to 

the like effect, namely, that the plea of res judicata 

applies, except perhaps where special circumstances 

may conceivably arise of sufficient merit to exclude its 

operation, not only to points upon which the Court was 

actually required by the parties to form an opinion and 

pronounce a judgment, but to every point which properly 

belonged to the subject of litigation, and which the parties, 

exercising reasonable diligence, might have brought 

forward at the time… 
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The attempt by way of the instant proceedings to relitigate 

and re-open the earlier action clearly reflects the 

appositeness of the caption suggested for this matter in 

the prelude to this judgment and would appear to us to be 

as clear an instance of an abuse of the process of the 

Court as one can find within the connotation thereof 

enunciated in the speech of Lord Diplock in Hunter v. 

Chief Constable of the West Midlands Police and Ors. 

[1982] AC 529 (at page 542).” 

 

It is also useful to refer to a passage from the book The Law of 
Habeas Corpus 2nd Edition by R.J. Sharpe where it says at page 

207: 

“In both civil and criminal cases it is specifically provided 

that no application can be made more than once on the 

same grounds, unless some fresh evidence is adduced 

on the subsequent application.  A subsequent application 

must be based upon evidence which is not only different, 

but which also could not reasonably have been put 

forward on the earlier application.  An applicant is not 

permitted to proceed on one ground, reserving a separate 

ground for a renewed application, but must put forward on 

his initial application the whole of the case which is then 

fairly available to him.” 

 

In arriving at our decision we do recognize the fact that there 

would be exceptional cases where matters which should have been 
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raised were not, but when raised in subsequent proceedings would 

not amount to an abuse of process and the plea of res judicata does 

not appear to be correctly taken [See the case of Re Tarling (1979) 
1 All ER 981].  This point was considered in our local case of  
Rakesh a/l Ram Tawar v. Timbalan Menteri Keselamatan Dalam 
Negeri, Malaysia & Ors. [2008] 4 MLJ 97 wherein Nallini 
Pathmanathan JC said that given the somewhat exceptional facts of 

the case, the application of the doctrine of res judicata should be 

precluded.  The learned JC in her well reasoned judgment said that 

the question that arises for consideration is whether the applicant 

‘held back’ the arguments relating to mandatory procedural non-

compliance, which he seeks to raise in the second application after 

having filed the first application for a writ of habeas corpus that had 

been dismissed.    In that case, the applicant’s first set of Solicitors 

failed to raise in the first application any such issues, which if raised 

and found to be true, would have had some possibility of success.  As 

drafted and put forward, the first application contained no merits 

warranting the issuance of an order of habeas corpus.  This is 

because the entire basis for the first application was a challenge to 

the discretion exercised by the Minister without any reasonable basis 

in arriving at his decision to issue the order of detention.  The law in 

this area is clear, particularly since the decision of the Federal Court 

in Lee Kew Sang v. Timbalan Menteri dalam Negeri & Ors [2005] 
2 MLJ 63.  In that case it was held that with the amendments to the 

Emergency Ordinance (Public Order and Prevention of Crime), 1969, 

the ISA 1960 and Dangerous Drugs (Special Preventive Measure) 

Act 1985 made by Act A740, Act A739 and Act A738 respectively, 
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which came into force on 24th August 1989, challenges to the 

Minister’s detention order could only be based on one ground namely 

non-compliance with procedural requirements.  Accordingly, the first 

application filed by the applicant was misconceived, in that it was 

premised on legal arguments that were doomed to failure under the 

law as it stands.  To that extent the applicant was prejudiced in his 

first application by the failure of his first set of solicitors to appreciate 

the current position in law.  The learned JC in her judgment took the 

view that from the facts it is clear that it cannot be said that the 

applicant ‘held back’ arguments that were available to him.  On this 

point we wholly agree with the view expressed by the learned JC.  

The fact that the applicant’s solicitors were not apprised of the current 

position in law on this issue cannot be attributed to the applicant as 

he relied entirely on their legal expertise. 

 

Having heard the submissions of learned Counsel for the 

appellant and the learned Senior Federal Counsel for the 

respondents we are satisfied that the Second Application for a writ of 

habeas corpus was also filed by the appellant after he became an 

ADUN on 8th March 2008.  We are of the view that the points raised 

in the Third Application before us ought to have been raised in the 

Second Application.  Therefore the doctrine of res judicata applies. 

We find there are no special or exceptional circumstances shown by 

the appellant which would merit the preclusion of the doctrine of res 

judicata and the plea of an abuse of process.  It is also to be noted 

that the appellant in the present case under appeal had filed three 

successive applications for a writ of habeas application in respect of 
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the same detention order dated 13th December 2007.  Whatever the 

merits may be in the Second Application it is our judgment that the 

points raised in the Third Application ought to have been raised in the 

Second Application.  On the facts of the case it has not been shown 

to us that the appellant had put forward in his Second Application the 

whole of the case which was then fairly available to him.  For the 

reasons already stated we dismissed this appeal. 

 

                     (DATO’ ZULKEFLI BIN AHMAD MAKINUDIN) 
              Judge 

            Federal Court 
 

Dated:   12th March 2009. 
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