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Judgment of the Court

1. Before us is an application by Raja Petra bin Kamarudin (Raja Petra) pursuant to
Rule 137 of the Rules of the Federal Court 1995 (RFC).

2. It is connected to the pending appeal by the Minister of Home Affairs (Criminal
Appeal No. 05-130-2008(B) and the cross-appeal by Raja Petra (Criminal Appeal
No. 05-143-2008).



. The hearing of the appeal and cross-appeal came before a three-member panel
consisting of Nik Hashim, Augustine Paul and Zulkefli FCJJ on 11.02.2009.

. At the outset of the hearing learned counsel for Raja Petra applied to recuse
Augustine Paul FCJ. Basically the ground relied on was that there might be a real
danger of bias on the part of the learned Judge since Raja Petra was critical of
him in his website in 2001. It was also submitted that the Judge had dismissed
the habeas corpus application of Raja Petra in 2001 which was subsequently
allowed by the Federal Court.

. A short adjournment was therefore applied to enable the filing of a formal
application on the recusal. Initially the panel was inclined to dismiss the
application for adjournment. However, on further consideration an adjournment
was allowed on condition that Raja Petra had to file his application the following
day the 12.2.20009.

. When the formal application on recusal came up for hearing on 17.2.2009
Augustine Paul FCJ voluntarily requested to be excused from hearing it. The
reason was based on the principle that justice must not only be done but also

must be seen to be done.

. The remaining members, consisting of two-member panel, then proceeded to
hear the application despite the objection by learned counsel for Raja Petra that

it would be unconstitutional to do so.

. The objection was summarily dismissed on the ground that they were
constitutionally empowered to continue the hearing by virtue of section 78 of the
Courts of Judicature Act 1964 (CJA). Principally the two-member panel in their
Judgment dated 9.4.2009 and forwarded to us on 27.4.2009 took the position:

I. That the proceeding had already commenced on 11.02.2009 in

which Augustine Paul FCJ participated in the exercise of discretion



in allowing the application for adjournment by Raja Petra to enable
him to file the formal application on recusal; and

That the provision of section 78 of CJA applied. The phrase ‘iliness
or any other cause’ does not attract the ejusdem generis principle.
The word ‘illness’ does not create a genus so as to limit the general
words ‘any other cause’ to ‘causes of the same kind as illness
which preceded it'. As such the temporary absence of Augustine
Paul FCJ to attend the proceeding for the stated reasons would be
permissible under the words “any other cause” in the section.

9. On the recusal application itself, the two-member panel dismissed it after

considering the arguments submitted. In their Judgment the two-member panel

was of the view that the basis of making the application, namely, ‘there be a real

danger of bias’ was ‘far-fetched and ludicrous’ because:

It was Raja Petra who was critical to Augustine Paul FCJ to begin
with in 2001 in his website;

There was no response from Augustine Paul FCJ against the
criticism nor any contempt proceeding taken against Raja Petra for
the criticism; and

As for the dismissal of the application for habeas corpus by Raja
Petra by Augustine Paul FCJ it was held that a Judge ‘is not
precluded from hearing a case against a person when he had in the
past heard another case against the person if the facts in the cases
are different’. It was also observed that in the previous habeas
corpus application by Raja Petra the Judge did not ‘go into the facts
of the case as it was agreed by the parties in that case that the
decision in one case that was being heard shall be binding’ on the

application by Raja Petra.



10.Upon dismissal of the application the two-member panel invited back Augustine
Paul FCJ to take his seat on the Bench. Three applications by Raja Petra were
then heard and dismissed by the three-member panel, namely:
I. an application to have a quorum of 5 or 7 Judges to hear the
appeal and cross-appeal;
ii. an application for leave to adduce further evidence, that is,
‘evidence of the state of affairs’ since his release; and
li. an application for leave to adduce further evidence, that is,
evidence of admissions by investigating officer pertaining to matters

as the basis of Minister’s discretion.

11.Raja Petra is now seeking for the review of the decision of the two-member panel
as well as the subsequent decisions of the three-member panel.

12.As against the decision of the two-member panel the application for review is
premised on the following:
I. That there was a quorum failure. The circumstances did not warrant
the invocation of section 78(1) of CJA. The sitting was therefore
unlawful and unconstitutional; and

ii. Apparent bias of the two-member panel.

13.As against the subsequent decisions of the three-member panel the bases of
applying for the review are:

i. The decisions were contaminated ‘by the flawed decision’ for not
recusing Augustine Paul FCJ. The right to a ‘fair and impartial
hearing was compromised by the involvement’ of Augustine Paul
FCJ; and

ii. The decisions in respect of applications for leave to adduce further

evidence ‘were contaminated by apparent bias’.



14.In order for this present application to succeed, being made pursuant to Rule

137, the established threshold as propounded by this Court in several of its

decisions must be satisfied.

15. Whilst declaring that this Court has the inherent jurisdiction to review its own

16.

17.

decision in order to prevent miscarriage of justice, it is also clearly spelt out that
such exercise must be carried out sparingly and only in exceptional cases. In no
case the jurisdiction should be abused. Further, under ‘no circumstances should
the court position itself as if it were hearing an appeal and decide the case as
such. In other words, it is not for the court to consider whether this court had or
had not made a correct decision on the facts. That is a matter of opinion. Even
on the issue of law, it is not for this court to determine whether this court had
earlier, in the same case, interpreted or applied the law correctly or not. That too
is a matter of opinion’. per Abdul Hamid Mohamad CJ (as he then was) in Asean
Security Paper Mills Sdn Bhd v. Mitsui Sumitomo Insurance (Malaysia) Bhd
[2008] 6 CLJ 1.

Although this Court has taken a very cautious approach when dealing with an
application under Rule 137 it has also been made plain that its earlier decisions
are merely instances. Emphasis was made that ‘it is not wise to even attempt to
list out the other instances where this court should exercise such discretion. It is
best to leave the question open and decide the applications as they come before

this court.” per Zaki Tun Azmi PCA (as he then was) in Asean Security Paper

Mills Sdn Bhd v. Mitsui Sumitomo Insurance (Malaysia) Bhd (supra).

One instance where this Court invoked Rule 137 was due to quorum failure. It
was held that the Court was not duly constituted when it rendered its judgment. It
occurred when there was only one remaining judge on the date of
pronouncement of the judgment. The two others had retired although they had
signed on the judgment earlier. (See: Chia Yan Tek & Anor v Ng Swee Kiat &
Anor (2001) 4 MLJ 1).




18.In the present case the two-member panel considered the application for the
recusal of Augustine Paul FCJ. Ordinarily such sitting is contrary to section 74(1)
of CJA which stipulates that ‘every proceeding in the Federal Court shall be
heard and disposed of by three Judges or such greater uneven number of
Judges as the Chief Justice may in any particular case determine’.

19.However for the reasons given in their Judgment as indicated above the two-

member panel ruled that they could continue with the hearing.

20. With respect we do not think it is tenable to say that the hearing had

commenced just because an application for adjournment was made and allowed.

21.Indeed a similar situation arose in the case of Wan Khairani Bte Wan
Mahmood v Ismail Bin Mohamad & Anor [2007] 4 MLJ 409 before the Court of

Appeal in which Augustine Paul JCA (as he then was) addressed the issue. No

doubt it was a dissenting judgment. However, the issue was not a determinative
point in the majority judgment. Thus, we think it is appropriate in this case to
consider the reasoning given in the dissenting judgment when addressing the
issue. Moreover the provisions in CJA discussed by the learned Judge are in pari

materia with the statutory provisions relevant in this case.

22.In addressing the issue this is what the learned Judge had to say (at page 420):
‘The section (section 42(1) of CJA) is applicable when a judge is unable to
exercise his functions through iliness or any other cause in the course of a
proceeding or in the case of a reserved judgment. There is no question of
there being a reserved judgment in this case. So this is a case of a judge
becoming unable to exercise his functions in the course of a proceeding.
The phrase ‘... in the course of a proceeding ..." in s 42(1) of the CJA
is a reference to a proceeding that has already commenced. What
requires consideration is the stage to which the proceeding must

have moved before resort can be had to s 42(1) of the CJA to enable



the remaining judges to continue with the proceeding. It must be
remembered that the object of the section is to prevent the
inconvenience of a rehearing of a proceeding to the parties when a
member of the panel hearing it is unable to continue to do so. This
will certainly not include a proceeding which has been merely called
up for hearing. The phrase ‘... in the course of a proceeding ...” must
therefore refer to a proceeding where its hearing has commenced
and proceeded to such an extent that it will be inconvenient to have
it reheard. In this case when the four matters were called up for hearing
Gopal Sri Ram JCA recused himself from hearing the proceedings on his
own accord after encl 42(a) was withdrawn. At that stage it cannot be said
that the proceedings had commenced for the purpose of s 42(1) of the
CJA. The remaining two judges proceeding with the matters in such

circumstances offends s 38(1) of the CJA which reads as follows:

Subject as hereinafter provided, every proceeding in the court of
Appeal shall be heard and disposed of by three judges or such
greater uneven number of judges as the President may in any

particular case determine.

As s 42(1) of the CJA is inapplicable to the circumstances of this case the
proceedings ought to have been heard before a full quorum within the
meaning of s 38(1) of CJA. Alternatively the application for the interim
orders ought to have been heard by one of the two judges sitting as a
single judge. Neither course was adopted. The result is that the
continuation of the hearing of the proceedings by the remaining two

judges cannot be said to be valid’. (Emphasis added)

23.Exchange those sections referred to by the learned Judge with sections 74(1)
and 78 (1) of CJA and his view becomes very relevant in the present case. The

only difference is that in this case the application for recusal was made by



learned counsel for Raja Petra. In Wan_Khairani (supra) the presiding judge

voluntarily recused himself. In our view the difference is immaterial. The
consequence is the same. One less judge in the panel. Hence, except for the

minor difference the events which transpired in both cases are almost identical.

24.The question therefore in this case is whether the hearing of the recusal
application by the two-member panel offended Section 74(1) of CJA. If we were

to follow the view of Augustine Paul FCJ in Wan Khairani (supra) the hearing did

offend the provision. When adjournment was allowed the proceeding had not
come to a stage where ‘its hearing has commenced and proceeded to such an
extent that it will be inconvenient to have it reheard’. In our view this approach
makes sense. We have no hesitation in adopting it in coming to our decision in
this case. In fact even in trial cases it was held that ‘in the context the
commencement of trial must mean the commencement of the examination,
cross-examination and re-examination of one or more witnesses.” (See:
Savrimuthu v PP [1987] 2 MLJ 173).

25. Admittedly any grant or refusal of adjournment involves an exercise of discretion.
In this case a short adjournment was granted by the three member panel.
However, in our view merely considering an application for an adjournment

cannot be said to have set the substantive matter in motion. In Wan Khairani

(supra) the presiding judge recused himself when the four matters were called
up. In the present case an application to have Augustine Paul FCJ recused was

made when the matter was called up. In Wan Khairani (supra) it was the view of

Augustine Paul JCA (as he then was) that at ‘that stage it cannot be said that the
proceedings had commenced for the purpose of s42(1) of the CJA. The
remaining two judges proceeding with the matters in such circumstances offends
s 38(1) of the CJA’. We find no difference in the present case. It cannot be said
that the proceeding had commenced so as to justify the invocation of section
78(1) of CJA merely because an adjournment was allowed to enable a formal

application for recusal to be filed.



26.

27.

28.

29.

Accordingly, when the two-member panel proceeded to hear the recusal

application, section 74(1) of CJA was offended. Unlike in Wan _Khairani (supra)

where the majority judgment was dealing with an order which even a single judge

could hear, the present case did not have that option.

It is therefore our considered opinion that there was a quorum failure. This is an
appropriate case for the exercise of the inherent power of this Court as
crystallized in Rule 137. Thus, the decision to dismiss the application for recusal
and the order made to invite Augustine Paul FCJ to take his seat should be set

aside.
In view of our foregoing conclusion it is not necessary for us to consider the other
arguments advanced by both sides. Suffice to say that whichever way we would

have ruled on those issues it would not have made us change our decision.

Finally, as was done in Chia Yan Tek (supra) we would allow Enclosure 2(a) to

the extent that we set aside the decision and order of the two-member panel in
respect of the application to recuse Augustine Paul FCJ (Encl. 17(a). It follows
that the other decisions and orders in relation to Encl. 12(a), 13(a) and 21 (a)
made subsequent to the impugned decision and order are hereby set aside as
well. The Federal Court Registry will fix a new date for the rehearing of these

applications.

(Tan Sri Richard Malanjum)
Chief Judge (Sabah & Sarawak)
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