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Judgment of the Court

Background

1.  The appellant was convicted and sentenced to death by the
High Court for the murder of his second wife Maray Chelek
ak Rindat @ Nur Afiza bt. Abdullah (the deceased) on 2
March 1996 at about 2150 hours at the Sunday Market, Jalan
Satok Kuching, Sarawak in contravention of section 302 of
the Penal Code (the PC). His appeal against the conviction
and sentence was dismissed by the Court of Appeal (see
(1999) 2 MLJ 689; (1999) 2 CLJ 780). The appellant
appealed to us. On 6 February 2007 we unanimously
dismissed the appeal and affirmed the conviction and

sentence.

2.  The appellant married the deceased in June 1993 at Padang
Besar Thailand. The deceased was a native of Sarawak and
hailed from Kuching. The appellant came to know her when

she was working as a guest relations officer in a karaoke



lounge in Kuala Lumpur. From the marriage, they had a
daughter. The appellant was a lance corporal in the Anti-
Drug section of the Police Force before his arrest. They
stayed at the police barracks at Ampang Police Station, Kuala
Lumpur where the appellant was attached. His first wife

(DW?2) was a nurse and he had three children by her.

During their marriage, the deceased used to go back to
Kuching to visit her mother (PW9) and the appellant
sometimes would accompany her. On 13 February 1996 the
deceased left for Kuching together with her daughter without
the knowledge or approval of the appellant. The appellant
looked for the deceased amongst her friends in Kuala
Lumpur but without success. He claimed that he received
two threatening phone calls one on 24 February 1996
threatening to kill him if he went to Sarawak and the other
call was on 28 February 1996 calling him to fetch his child.
He then proceeded to Kuching by air with his brother on 2

March 1996.



On arrival in Kuching, he went looking for the deceased at
her Kampong but failed to locate her. He then proceeded to
Kuching town and bought a knife after he claimed that two

men were following him.

After failing to locate the deceased at the stall of her mother
at the Sunday Market, Jalan Satok, he proceeded to a karaoke

lounge where he drank stout and beer.

Subsequently, he left for the stall of the deceased’s mother
where he met the deceased. He talked to the deceased about
their relationship and why she left him. At that time, Awang
Jamaluddin, PW7 was also at the stall. This is what the
appellant said in his examination-in-chief :

“I asked her why she treated me like this. She
answered that it was her own business: “I can do
what I like — why do you want to know about it.”
I asked her again why she had not returned home
for a week and where she was staying. She
answered me loudly saying that where she was

and with whom she was staying was her own



business and why I should know about it. I asked
her again why she did not return to the house as it
was our child’s birthday. She answered that
whether she wanted to return home or not was her
own business and she also said she was not free. I
pointed at Awang and asked her “Who is that
man?”’ She answered “He is my man — why do
you want to know?” I told her “How about me?”
She replied “That’s your business, you can go
wherever you want!” I asked her again who was
the man seated next to her. She replied: “He is
my man — why you want to know — you can go

back and don’t come again.”
The appellant said that the deceased was talking loudly and
roughly to him and as he could not stand her responses and
the manner in which she answered him, which made him feel
less than a man and caused him to suffer what he called
‘dayus’ in Malay, he therefore stabbed the deceased three or

four times with the knife. The police personnel subsequently

came to the scene and arrested the appellant. The knife (P2)
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with blood stain of the deceased was recovered from the

scene by the police.

According to the pathologist (PW15), he found 7 stab
wounds on the deceased’s body : 4 on her chest and 3 on her
back. The cause of death was hypovolaemic shock due to
massive bilateral haemothorax due to the stab wounds on the
right chest. The right lung had been punctured as a result of

the stab wounds.

It is the appellant’s defence that there was grave and sudden
provocation brought about by what the deceased had said to
the appellant when he met her at the Satok Sunday Market on

the night in question.

High Court

This is what the learned High Court judge (Steve L.K. Shim J
(as he then was) ) said of the appellant’s defence :
“In the instant case, it 1s the defence contention

that there was grave and sudden provocation
brought about by what Maray had said to the



accused when he met her at the Satok Sunday
Market on the night of 2.3.96. It is, I think, not
disputed that they had engaged in a conversation
and that during this conversation Maray had been
somewhat rude and offensive towards the accused
as a result of which, the accused said he felt he
had suffered “dayus” — a term which had been
described by Ustadz Hj. Loling Othman bin Alwi,
an Islamic Affairs Officer, to mean a man
allowing his wife to have an illicit affair with
another person, the effect of which, according to
him, constituted an attack upon his credibility as a
husband. Given the fact that the accused might
have been angered, offended or even humiliated
by what his wife Maray had said, the question is
whether the defence of grave and sudden
provocation is applicable in such a situation.
Would a reasonable man, placed in the situation
and circumstances the accused was placed, have
been so provoked as to lose his self-control
thereby causing him to whip out a knife and stab
his wife in the manner he did? The answer would
be in the negative. In my view, a man placed in
the situation and circumstances the accused was
placed, belonging to the same cultural, social and
emotional background and holding similar
traditional and religious values and beliefs, would
have exercised sufficient self-restraint and a
degree of tolerance. He would have faced the
situation realistically and would have resorted to
peaceful means of seeking a reunion with his wife
who might have been led astray. He would not
have taken the law into his own hands by
inflicting such grave injuries on his wife with a
knife. He would not have contemplated such
violent and cowardly action in resolving his
marital problems.  The accused is not an



uneducated man. He is an officer of the law,
holding the rank of a lance corporal at the material
time. There is nothing to indicate or suggest that
he was by nature a violent and aggressive man or
that he was afflicted by a history of mental or
emotional problems. On the contrary, from his
demeanour in court, he gave an outward
impression of being a calm and collective person.

Furthermore, this is a case where it 1s reasonable
to say that if there was provocation, this would or
could conceivably have emerged or commenced
from the time the accused discovered that his wife
Maray had surreptitiously left their matrimonial
home in Kuala Lumpur for Kuching with their
child. It is quite probable that this provocation
was further fueled by his suspicion that his wife
Maray was perhaps having an affair with another
man when he received the threatening telephone
calls from Kuching. His subsequent actions, upon
his arrival in Kuching on 2.3.96 in conducting
what amounted to a stake-out of the stall owned
by his mother-in-law at the Satok Sunday Market,
were symptomatic of an attempt not merely to
locate his wife Maray but also of a desire to
confirm and fortify his suspicion of her infidelity.
That suspicion appeared to have been further
reinforced when he saw his wife with another man
Awang Jamaluddin PW7 at the stall and later
when his wife told him, in reference to PW7, that
he was her man.

From the series of events which I have
highlighted above, it would seem that the
provocation, which the accused alleged to have
suffered, was a gradual one. It was not sudden,
even if it could be accepted that the accused had



eventually become offended on being told by his
wife that PW7 was her man. I am of course of the
view that such an offensive rebuttal would not
have prompted or caused a reasonable man,
placed in the position and circumstances the
accused was placed, to become so provoked as to
lose his self-control thereby causing him to
suddenly whip out a knife and stab his wife to
death.

Whilst on the subject of the knife, let me digress
for a moment and consider the allegation of the
accused that he bought the knife for self-
protection as he felt he was being followed by 2
men after he alighted from a bus at Jalan Satok,
Kuching, on 2.3.96. He said it was also because
he had earlier received threats through the
telephone when he was in Kuala Lumpur and that
he was disadvantaged by the loss of use of his
right hand.

In short, I find his explanation of the matter to be
totally untrue. In my view, he had purchased it
for some dark motives which culminated in the
eventual stabbing of his wife Maray. It was not
for the purpose of self-protection as he alleged.
Thus, on a thorough and comprehensive
consideration and evaluation of the whole
evidence, I am unable to find any substance or
merit in the defence of grave and sudden
provocation raised by the defence. It has no
application on the facts and circumstances of this
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Court of Appeal

In dismissing the appeal the Court of Appeal (Lamin Mohd
Yunus PCA, Abu Mansor JCA (as he then was) and Haidar
JCA (as he then was) ) ruled that the learned trial judge had
considered the evidence of the witnesses who saw the
incident and was entitled to accept it. He was right in his
findings that the appellant had intentionally inflicted the
injuries on the deceased. He had also adequately considered
the appellant’s defence of grave and sudden provocation and
came to the correct conclusion that the provocation was

gradual.

Appeal to this Court

Before us, learned counsel for the appellant argued that the
crime of murder was mitigated by the fact that the act of
killing was contributed by gradual and accumulated
provocation and the act of killing was a reaction rather than

an action done in the heat of moment. Thus, he urged the
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court to substitute the conviction for culpable homicide not
amounting to murder under section 304 of the PC and cited
Public Prosecutor v Lim Eng Kiat (1995) 1 MLJ 625, Mat
Sawi bin Bahodin v Public Prosecutor (1958) MLJ 189,
and Looi Wooi Saik v Public Prosecutor (1962) MLJ 337

in support of his argument.

The defence of grave and sudden provocation falls within

Exception 1 to section 300 of the PC which reads :

“Culpable homicide is not murder if the offender,
whilst deprived of the power of self-control by
grave and sudden provocation, causes the death of
the person who gave the provocation, or causes
the death of any other person by mistake or
accident.”

The above exception is subject to the following provisoes :

(a) that the provocation is not sought or voluntarily
provoked by the offender as an excuse for killing or
doing harm to any person;

(b) that the provocation is not given by anything done in
obedience to the law, or by a public servant in the
lawful exercise of the power of such public servant;
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(c) that the provocation is not given by anything done in
the lawful exercise of the right of private defence.

Thus, in order to bring the case within the exception it is

necessary that the following facts should be established —

(1) The offender must have done the act whilst deprived of
the power of self-control.

(i) He must have been so deprived by reason of the
provocation.

(i11) The provocation must have been grave and sudden.

(iv) The provocation must not have been sought by the
offender.

(v) It must not have been voluntarily provoked by the
offender as an excuse for doing the act.

(vi) The provocation must not have been given by anything
done —

(a) either in obedience to the law or

(b) by a public servant in the lawful exercise of his
powers as such or

(c) in the lawful exercise of the right of private
defence.

(see The A.LR. Manual, 5" Ed. 1989 p 927)
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14. The question whether the provocation was grave and sudden

15.

such as to make the accused to lose his self-control is a
question of fact and not one of law (see Explanation to
Exception 1 to section 300 of the PC; Kuan Ted Fatt v
Public Prosecutor (1985) 1 MLJ 211 FC). Each case is to
be considered according to its own facts. The court must
decide on the particular circumstances of that case whether
the provocation was grave and sudden enough to permit an
indulgent view of the crime committed by the accused. (see
Ratanlal & Dhirajlal, The Indian Penal Code, 29" Ed.

2002 p 1194).

The test of grave and sudden provocation was clearly stated
in the Supreme Court case of Lorensus Tukan v Public
Prosecutor (1988) 1 MLJ 251. Seah SCIJ in delivering the
judgment of the court said at p 253 :

“The test of ‘grave and sudden’ provocation is
whether a reasonable man, belonging to the same
class of society as the accused, placed in the
situation in which the accused was placed would
be so provoked as to lose his self-control (see
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Nanavati v State of Maharashtra A.LLR. 1962 S.C.
605, 530).”

In determining what amounts to grave and sudden
provocation the court may take into account the habits,
manners and feelings of the class or community to which the
accused belongs, but not of the particular idiosyncracies of
the accused : Madhavan v State of Kerala AIR 1966 Ker.

258 (260).

It is also said that the defence of provocation is a dual one :
the alleged provocative conduct must be such as (i) actually
causes in the accused, and (i1) might cause in a reasonable

man, a sudden and temporary loss of self-control as the result

of which he kills the deceased.

Thus, in order to successfully set up provocation as a defence
for the reduction of the offence of murder to one of culpable
homicide not amounting to murder, it is not enough to show
that the accused was provoked into losing his self-control; it

must be shown that the provocation was grave and sudden
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and must have by its gravity and suddenness caused a
reasonable man to lose his self-control and induced him to do
the act which caused the death of the deceased. In
determining that question the court may also consider, along
with other factors, the nature of the retaliation by the

accused, having regard to the nature of the provocation.

(see Ratanlal & Dhirajlal, p 1192; Vijayan v Public
Prosecutor (1975) 2 MLJ 8).

We now proceed to consider the cases cited by the appellant.

In Lim Eng Kiat, supra, the accused was charged with the
murder of his wife (Liaw) by strangling her to death, an
offence punishable under section 302 of the Brunei Penal
Code. He was alternatively charged with culpable homicide
not amounting to murder under the first limb of section 304
of the Code. The accused admitted that he had killed Liaw.
It was contended that on the day of the killing, Liaw had
confessed to adultery and made an insulting reference to the

size of his penis. Finding the accused guilty of culpable
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homicide not amounting to murder, the High Court of Brunei
held that Liaw’s confession of adultery to the accused and the
insult about the size of the accused’s penis amounted to grave
and sudden provocation and he killed Liaw when it made him
lose his self-control and that an ordinary person of the
accused’s race, class and background would have been
provoked in similar circumstances. Unlike in that case, the
defence of grave and sudden provocation in the present case
was not applicable as the words uttered by the deceased
would not have prompted a reasonable man placed in the
situation and circumstances the appellant was placed to
become so provoked as to lose his self-control and killed her.
Thus, Lim Eng Kiat is distinguishable on the facts and is

therefore not applicable.

The other two cases of Mat Sawi and Looi Wooi Saik,
supra, cited by the appellant are not really relevant to the case
before us. The convictions for the murder in those two cases

were set aside and convictions for culpable homicide not
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amounting to murder under section 304 of the PC substituted
on appeal were not because of the successful application of
the defence of grave and sudden provocation but because of
the misdirections by the trial judges to the jury on the defence
of provocation in Mat Sawi and the burden of proof of the

defence in Looi Wooi Saik.

See also Kuan Ted Fatt, supra. In that case, the defence of
grave and sudden provocation was not successful even
though the words uttered by the deceased to the accused “If 1
had raped your wife, so what?” seemed to be more gravely
provocative as compared to the words uttered in the instant

case.

In the present case, the only provocation was a suspicion in
the mind of the appellant that the deceased was unfaithful to
him when she referred to PW7 as “He is my man”. What
was found by the learned trial judge was that the provocation
was gradual. He was right. To our minds, there is no such

thing as gradual and accumulated provocation that amounts
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to grave and sudden provocation. Devoid of its gravity and
suddenness (as in the case here) a gradual and accumulated
provocation is not sufficient to constitute a defence under
Exception 1 to section 300 of the PC. The provocative acts
of the deceased were not capable of constituting provocation
sufficient to reduce the charge of murder to culpable
homicide not amounting to murder. Further, the brutal
retaliation by the appellant was not proportionate to the
provocation. We agree with the learned trial judge that a
reasonable man placed in the situation and circumstances the

appellant was placed would not have acted as the appellant

did.

We agree with the Court of Appeal that the learned trial
judge was correct in his approach on the defence of grave and
sudden provocation in line with what had been stated in
Lorensus Tukan, supra. In our judgment, the learned trial
judge had fully considered the evidence relied on by the

appellant on the defence of grave and sudden provocation.
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He gave his reasons why he rejected the defence. See part of
his judgment under ‘High Court’, supra. It is trite law that
an appellate court should be slow in disturbing a finding of
facts by the trial judge unless such finding is clearly against

the weight of evidence which is not the case here.

We have read with care the record of appeal and the grounds
of judgment of the Court of Appeal and we are satisfied that
the Court of Appeal was right to concur with the decision of
the learned trial judge that the appellant had failed to bring
his case under the defence of grave and sudden provocation
within Exception 1 to section 300 of the PC. The appellant

was rightly convicted.

Accordingly, we dismissed the appeal.

20 April 2007.

(Dato’ Bentara Istana Dato’ Nik Hashim bin Nik Ab. Rahman)

Judge
Federal Court,
Malaysia
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