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Having read in draft the grounds of judgment of my learned brother

James Foong JCA, | feel obliged to say a few words for my part.

In his oral submission in the appeal, the appellant’s counsel
indicated that he would be submitting on two issues, the first issue being
whether the power of attorney that the appellant granted to the first
respondent, her son, could be varied or altered by the appellant’s letter
dated 23 December 1983, by which she asked the first respondent to
transfer the land into his name and which her counsel said could not

amount to a variation of the power of attorney.

As for the second issue, the appellant’s counsel said that it would
concern the question of the burden of proof on the appellant to prove fraud,
the fraud being, counsel said, in the transference of the land into the first
appellant’s name as trustee for his son the third respondent. It is a fact that

in paragraph 6 of the statement of claim the appellant’s case was one of



fraud on the part of the first respondent. It is also a fact that in paragraphs
7 and 8 of the statement of claim the appellant’s case was also one of
conspiracy on the part of the first and fourth respondents to cheat and
defraud the appellant, in which the main allegation was that the appellant’s
letter of 23 December 1983 was a forgery devised by the fourth
respondent, the first respondent’s brother, the action against whom was,
however, withdrawn upon his demise. And it was obvious from the
memorandum of appeal that the appellant was not taking up in the appeal
the question of conspiracy-forgery but only the question of variation of the
power of attorney by the letter of 23 December 1983. The appellant’s
counsel said that the need to prove fraud related to section 340 of the
National Land Code. According to subsection (2)(a) of the section, the
first defendant’s title to the land as trustee for the third respondent would
become defeasible if he was party to a fraud in his getting on the title.
Counsel said that the trial judge applied the criminal burden. Obviously he
intended to show when coming to submit on the second issue that the civil

burden should have been applied.

After hearing the appellant’s counsel in elaboration of the first
Issue, in which the facts of the case were glimpsed, we decided, after a
half-hour recess, to dismiss the appeal without hearing counsel on the

second issue and without hearing the respondents’ counsel, the reason that



was announced being that after hearing the submission of the appellant’s
counsel on the first issue we were of the view that there was no fraud,

whether civil or criminal.

It seemed to me that the appellant’s submission on the first issue,
whether the power of attorney could be varied by the letter of 23 December
1983, was aimed at showing the existence of fraud in the civil sense. |
thought that the question was misconceived, my reasons being the same as
those for which my learned brother says at the end of the first paragraph
under his “Analysis”: “So the question of ‘extra power’ through the
appellant’s letter dated 23.12.1983 to be loaded onto the Power of Attorney
does not arise”. As for my finding that there was no fraud, whether civil or
criminal, my reasons were as stated in my learned brother’s second

paragraph under his “Analysis”.
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